ENVI RONVENTAL PROTECTI ON AGENCY
40 CFR Part 52
[ AZ092- 002; FRL- ]

Approval and Pronul gation of |nplenmentation Plans;

Arizona - Maricopa County PM 10 Nonattai nment Area; Serious Area
Plan for Attainment of the PM 10 Standards

AGENCY: Environnental Protection Agency (EPA).
ACTI ON: Final rule.
SUMVARY: EPA is approving the serious area particulate matter
(PM10) plan for the Maricopa County portion of the nmetropolitan
Phoeni x (Arizona) PM 10 nonattai nnent area. W are also granting
Arizona s request to extend the Clean Air Act deadline for
attaining the annual and 24-hour PM 10 standards in the area from
2001 to 2006. Finally, we are approving Maricopa County
Envi ronmental Services Departnent’s fugitive dust rules, Maricopa
County’s Residential Wodburning Restrictions Odinance, and
comm tnents by Maricopa County jurisdictions to inplenment PM 10

controls.
EFFECTI VE DATE: [insert date 30 days after publication of this

noticej.
FOR FURTHER | NFORMATI ON CONTACT: Frances Wcher, Ofice of Ar

Planning (AIR-2), U S. Environnmental Protection Agency, Region 9,
75 Hawt horne Street, San Francisco, California 94105. (415) 947-

4155, email: w cher.frances@pa. gov.

1



2

Thi s docunent and the Techni cal Support Docunent are al so
avai l abl e as electronic files on EPA's Region 9 Wb Page at
http://ww. epa. gov/ regi on09/ air.
SUPPLEMENTARY | NFORVATI ON: Throughout this docunment "we,"™ "us,"
and "our" neans EPA. This supplenentary information is organized
as follows:
|. Sunmary of Today’ s Actions
Il. The Serious Area PM 10 Pl an for the Phoenix Area
I11. Proposals for and Information Related to Today’'s Actions
A. The Proposals for Today' s Actions
B. Already-Approved El enents of the Phoenix Serious Area PM 10
Pl an
C. Effect of Today' s Actions on the 1998 Federal PM 10 Pl an for
t he Phoeni x Area
D. Cdean Air Act Sanctions in the Phoenix Area
E. EPA s Policies on Approving Serious Area PM 10 Pl ans and
Granting Attai nment Date Extensions
| V. Response to Conments on the Proposed Actions
A.  Conmments on EPA's Policy on Approving Serious Area PM 10
Pl ans and Granting Attai nment Date Extensions
B. Comments on EPA' s Detail ed Eval uati on of the Phoenix Serious
Area PM 10 Pl an

V. Fi nal Actions
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Approval of the Serious Area Pl an
Ext ensi on of the Attai nment Date

Approval s of Rules and Comm tnments

o o W »

Correction of Previous SIP D sapprovals
VI. Administrative Requirenents
|. Sunmary of Today’ s Proposals

We are approving the serious area state inplenentation plan
(SIP) for attainnent of the annual and 24-hour PM 10 standards in
the netropolitan Phoenix (Maricopa County), Arizona, area. This
action is based on our determnation that this plan conplies with
the Cean Air Act’s (CAA) requirenents for attaining the PM 10
standards in serious PM 10 nonattai nnment areas such as the
nmet ropol i t an Phoeni x ar ea.

Specifically, we are approving the follow ng el enments of the
pl an as they address both the 24-hour and annual PM 10 standards:
. t he base year em ssions inventory of PM 10 sources;

. t he denonstration that the plan provides for inplenentation
of reasonably avail able control neasures (RACM) and best
avai |l abl e control neasures (BACM for all source categories that
contribute significantly to PM 10 standard vi ol ati ons;

. t he denonstrations that attai nnent by the CAA deadline of
Decenber 31, 2001 is inpracticabl e;

. t he denonstrations that attainment will occur by the nost

expeditious alternative date practicable, in this case, Decenber



31, 2006;

. t he denonstration that the plan provides for reasonable
further progress and quantitative m | estones;

. the denonstration that the plan includes to our satisfaction
the nost stringent neasures found in the inplenmentation plan of
anot her state or are achieved in practice in another state and
can feasibly be inplenented in the area;

. t he denonstration that maj or sources of PM 10 precursors
such as nitrogen oxides and sul fur di oxide do not contribute

significantly to violations of the PM 10 standards;

. conti ngency neasures; and
. the transportation conformty nobile source em ssions
budget .

We are al so approving Maricopa County’'s fugitive dust rules,
Rul es 310 and 310.01, and its residential woodburning restriction
ordi nance as well as conmtnents by the local jurisdictions in
t he Phoeni x area to inplenment control measures.

Finally, we are granting Arizona s request to extend the
attai nment date for both the annual and 24-hour PM 10 standards
from Decenber 31, 2001 to Decenber 31, 2006

Wth today’s action, EPA has now approved all el enents of
the serious area PM 10 plan for the Phoenix area. Today's fi nal
approval s al so correct disapprovals of previous Phoenix PM 10

plans that resulted in the inposition of one CAA sanction in the
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Phoeni x area and a clock running for the inposition of another.
Wth these approvals, the sanction is lifted and the cl ock
st opped.

Thi s preanbl e summari zes our actions on the Phoeni x serious
area plan, gives sone background to this action, and provides
responses to the nost significant comrents we received on the
proposals for this final action. W have not repeated the
conci se evaluation of the plan that we provided in the two
proposal s for today's action. W refer the reader to these
proposals for this evaluation. See the annual standard proposal
at 65 FR 19964 (April 13, 2000) and the 24-hour standard proposal
at 66 FR 50252 (October 2, 2001). Qur conpl ete evaluation can be
found in our technical support docunent (EPA TSD) that
acconpanies this final action. The EPA TSD al so incl udes our
full responses to all comrents received on both proposals. The
EPA TSD can be downl oaded from our website or obtained by calling
or witing the contact person |isted above.

Il. The Serious Area PM 10 Plan for the Phoenix Area

Arizona has nmade several submittals to address the CAA
requi renents for serious PM 10 nonattai nnent area plans in the
Phoeni x area. These submttals include the 1997 M croscal e

plan,! the 1997 BACM subnittal,? the 2000 Revi sed Maricopa

! Plan for Attainnment of the 24-hour PM 10 Standard - Maricopa
County PM 10 Nonattainnent Area, Arizona Departnent of
Environnental Quality (ADEQ, My, 1997, submitted May 9, 1997,
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Associ ati on of Governments (MAG plan,?® the 2001 Best Managenent
Practices (BMP) submittal (BMP TSD),* and a nunmber of rules.?®
These submittal collectively conprise the full serious area PM 10
pl an for the Phoenix area.

The MAG plan is the primary docunent for the serious area
plan. It contains the base year inventory, the BACM
denonstrations for all significant source categories (except
agriculture) for both standards, the denonstration that

attai nment of both standards by 2001 is inpracticable, the

approved in part and di sapproved in part on August 3, 1997 (62 FR
41856) .

2 Serious Area Committed Particul ate Control Measures for PM 10
for the Maricopa County Nonattai nnent Area and Support Techni cal
Anal ysis, MAG Decenber 1997, submtted Decenber 11, 1997

3 Revised Maricopa Association of Governments 1999 Serious Area
Particulate Plan for PM10 for the Maricopa County Nonattai nnent
Area, February 2000, submtted February 16, 2000. On January 8,
2002, Arizona submtted revisions to the Maricopa County’s
commtnments to inprove its fugitive dust rule which were in this
pl an.

4 Maricopa County PM 10 Serious Area State | nplenmentation Plan
Revision, Agricultural Best Managenent Practices (BWMP), ADEQ
June 2000, submitted on June 13, 2001.

5 These include the revised Maricopa County Environnental

Servi ces Departnment (MCESD) Rul e 310, Fugitive Dust Sources
(adopted February 16, 2000) and Rul e 310.01, Fugitive Dust from
Open Areas, Vacant Lots, Unpaved Parking Lots, and Unpaved
Roadways (adopted February 16, 2000), both submtted on March 2,
2000; the revised Maricopa County Residential Wodburning
Restrictions Ordinance (adopted Novenber 17, 1999) submitted on
January 28, 2000; and the Agricultural BMP General Permt Rule
submtted on July 11, 2000, approved COctober 11 2001 (66 FR
51869) .
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denonstration that attainnent of the annual standard and the 24-
hour standard (at all but four sites addressed by the mcroscal e
plan) will occur as expeditiously as practicable, the reasonable
further progress (RFP) denponstration and quantitative m | estones
for the annual standard, contingency neasures for the annual
standard, the transportation conformty budget, and the request
and supporting docunentation-—including the nost stringent
nmeasure anal ysis (except for agriculture)--for an attai nment date
extension for both standards under CAA section 188(e).

The BMP TSD updates the MAG plan to reflect the State’ s My,
2000 adoption of the agricultural general permt rule to control
PM 10 fromagricultural sources in Maricopa County. It includes
a background docunent which provides the BACM and nost stringent
nmeasur e denonstrations for agricultural sources for both
standards, the final denonstration of attai nment and RFP for the
24-hour standard at two nonitoring sites, quantitative mlestones
for the 24-hour standard, and revisions to the contingency
measure provisions for both standards. It also includes
docunent ati on quantifying em ssion reductions fromthe
agricultural general permt rule and docunentation related to
i mplenenting this rule. The BMP TSD was prepared by ADEQ

The 1997 BACM submittal contains the initial commtnents by
the cities and towns in the Maricopa County portion of the

Phoeni x nonattai nment area to i nplenent BACMwithin their
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jurisdictions. These conmtments were resubnitted in the revised
MAG pl an.

The Mcroscale plan is a serious area PM 10 plan that
includes BACM RFP, and attai nnment denonstrations for the 24-hour
PM 10 standard at four Phoenix area nonitoring sites: Salt
Ri ver, Maryvale, Gl bert, and West Chandler. It was prepared and
submtted by ADEQ in 1997 as a conmponent of the overall serious
area PM 10 plan for the Phoenix area.®

1. Proposals for and Information Related to Today’'s Actions

A. The Proposals for Today’'s Actions

Two proposal s proceeded today's final action. The first
proposal was published on April 13, 2000 (65 FR 19964) and
addresses the Phoeni x serious area plan’s provisions for
attaining the annual standard. The initial coment period for
this proposal was 60 days but was extended twi ce and finally
cl osed on July 27, 2000. W received 14 conments on this
proposal from both public and private groups and from numerous
private citizens.

The second proposal was published on Cctober 2, 2001 (66 FR
50252) and addresses the Phoeni x serious area plan’ s provisions

for attaining the 24-hour standard and contingency neasures for

6 A conplete history of the Mcroscale plan, including the
reasons for its devel opnent, can be found in the proposal and
final actions for that plan and in proposal for the 24-hour
standard. See 62 FR 31025 (June 6, 1997), 62 FR 41856 (August 4,
1997) and the 24-hour standard proposal at 50254.
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both PM 10 standards. 1In this second proposal, we also revised
and reproposed several findings fromthe annual standard noti ce.
These reproposal s were necessary because of SIP submttals nmade
by Arizona after the April 2000 proposal. The 30-day comrent
period for this proposal ended on Novenber 1, 2001. W received
one comment letter.

B. Al ready- Approved El enents of the Phoeni x Serious Area PM 10

Pl an

Two inmportant el enents of the netropolitan Phoeni x serious
area PM 10 pl an have al ready been approved. These el enents were
submtted as either part of the Mcroscale plan or the BWP
general permt rule and its TSD.

We approved the Mcroscale plan in part and di sapproved the
plan in part on August 4, 1997. W approved provisions for
i npl enmenting BACM for 3 of the 8 source categories found to be
significant contributors to 24-hour exceedances in the Phoeni X
area and di sapproved themfor 5 others. W also approved the
attai nment and RFP denonstrations for the Salt River and Maryval e
sites because the Mrcoscal e plan denonstrated expeditious
attainment at these sites but disapproved these denonstrations
for the West Chandler and G| bert sites because the plan did not
denonstrate attainnment at them Except for our findings related
to the inplenentati on of BACM we have not reeval uated and are

not approving agai n those 24-hour provisions already approved as
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part of our actions on the Mcroscale plan.’

On Cctober 11, 2001, we approved the State’s agricul tural
BMP general permt rule and found that it provided for the
i npl enentati on of RACMfor the agriculture source category. See
66 FR 51869. W are today finding that the rule al so provides
for the inplenentation of BACM and neets the npbst stringent
measure requirement in CAA section 188(e). These latter findings
are in addition to and not in substitution for the October 11
2001 RACM fi ndi ng.

Wth today’s action and these previous approvals, we have
now approved all elenents of the Phoenix serious area PM 10 pl an.

C. Effect of Today’'s Actions on the 1998 Federal PM 10 Pl an for

t he Phoeni x Area

On August 3, 1998, we pronul gated a noderate area PM 10
federal inplenmentation plan (FIP) for the Phoenix area. 1In the
FIP, we included a rule for controlling fugitive dust from vacant

| ots, unpaved parking lots, and unpaved roads. See 40 CFR 52.128

" According to the approved serious area plan attai nnent
denonstration in the Mcroscale plan, the Salt River site should
not have violated the 24-hour PM 10 standard after My, 1998.
The site, however, continues to violate the standard. Because
there is already an approved serious area plan attai nment
denonstration, the renedy under the CAA for correcting this
denonstration is for EPA to issue a formal request to the State
to revise it SIP pursuant to section 110(k)(5), a process known
as a “SIP call.” W will be proposing that SIP call soon.
However, because the el enents of the Phoenix serious area plan
that we are approving today do not address the attai nment of the
24-hour standard at the Salt River site, the issues with the
site’s attai nment denonstration do not affect today’s action.
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(rmodi fied, Decenmber 21, 1999). W also included a conmtnent to
adopt and i nplenment RACM for agricultural source categories. See
40 CFR 52.127 as published at 63 FR 41326, 41350 (August 3, 1998)
(wi thdrawn at 64 FR 34726 (June 29, 1999)). Wth the federal
fugitive dust rule and comm tnment and al ready approved State and
| ocal controls, we denonstrated that the Phoenix area had in
pl ace RACM on all significant source categories, that the area
woul d nake reasonable further progress toward attai nnment but that
attai nment by 2001 was inpracticable. See 63 FR 41326.

On June 29, 1999, we replaced the federal commtnent to
devel op agricultural controls in the FIP with a State conm t nent
to adopt best managenent practices for the agricultural sources.
64 FR 34726.

Today’ s actions do not w thdraw or otherw se nodify the
denonstrations in the FIP or the federal fugitive dust rule.

D. Cdean Air Act Sanctions in the Phoeni x Area

In the 1998 FIP, we al so di sapproved the RACM and att ai nnent
denonstrations for the annual PM 10 standard in the 1991 MAG
noderate area PM 10 plan. See 63 FR 41326 (August 3, 1998,
effective Septenber 2, 1998). Under CAA section 179(a), once we
di sapprove a SIP provision because it fails to neet a CAA
requirenent, a State has 18 nonths fromthe effective date of the
di sapproval to correct the deficiency before the first of two

sanctions goes into place. |If the state still has not corrected
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the deficiency within 24 nonths of the effective date of the
di sapproval , the second sanction goes into place.?

On March 2, 2000, before Arizona could submt and we could
act to approve substitute RACM and attai nnent denonstrations, the
18-month cl ock expired and the 2:1 offset sanction went into
pl ace in the Phoenix area. The second clock for the highway
funding limtations was set to expire on Septenber 2, 2000.

Under section 179(a) and our sanctions regulations at 40 CFR
§52.31(d) (1), we mnust approve a SIP revision that corrects the
deficiencies to permanently end the sanctions clocks and lift any
i nposed sanctions. However, we may tenporarily stay the cl ocks
and any inposed sanctions if we have proposed to approve a SIP
revision that corrects the deficiencies and have issued an
interimfinal determ nation that the State has corrected the
deficiencies. 40 CFR 852.31(d)(2)(i).

We proposed to approve the RACM and attai nnment
denonstrations for the annual standard on April 13, 2000. 65 FR
19964. In a rule published concurrently with that proposal, we
issued an interimfinal determ nation that stayed both the of fset

sanction and the clock running on the highway sanctions. 65 FR

8 The two CAA sanctions are a limtation on certain hi ghway
approval s and funding and an increase in the em ssions offset
ratio to 2 to 1 for any mgjor new stationary source or ngjor

nmodi fication. See CAA section 179(b). Qur sanctions regul ations
provide that the first sanction to be inposed is the offset ratio
unl ess we have established at the tine of the di sapproval that

t he highway sanction will be first. 40 CFR 852.31(d).



13
19992.

Wth today’s action, we are fully approving the State’s
substitute RACM and attai nment denonstrations for the annual
standard. These full approvals correct the deficiencies that
resulted in the disapproval and permanently end the offset
sanction and stop the clock for the highway sancti ons.

The serious area plan for the Phoeni x area was due on
Decenber 10, 1997; however, Arizona submtted only a parti al
plan. On February 6, 1998, we nade a finding that the State had
failed to submt a required SIP (published on February 25, 1998
at 63 FR 9423). This finding also started sanctions clocks and a
t wo-year clock under CAA section 110(c) for EPA to pronulgate a
substitute federal inplenentation plan if the State did not have
a fully approved one.

On July 8, 1999, Arizona submitted the full serious area
pl an, and on August 4, 1999, we found the plan conplete. This
finding stopped the sanction clocks for failure to submt;
however, it did not stopped the FIP clock. Under section 110(c),
the FIP clock continues until we approve the full serious area
pl an. Today’ s action approves the plan and ends our obligation
to pronul gate a serious area PM 10 FIP for the Phoenix area.

E. EPA' s Policies on Approving Serious Area PM10 Pl ans and

Granting Attai nnent Date Extension

We have issued a General Preanble, 57 FR 13498 (April 16,
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1992) and 57 FR 18070 (April 28, 1992), and Addendumto the
CGeneral Preanble (“Addenduni), 59 FR 41998 (August 16, 1994),
describing our prelimnary views on how we intend to review Sl Ps
submtted to nmeet the Clean Air Act’s requirenents for PM 10
pl ans. The CGeneral Preanble mainly addresses the requirenents
for noderate areas and the Addendum the requirenents for serious
ar eas.

In the proposal for the 24-hour standard, we al so provided
our prelimnary interpretation of and policy on granting an
extension of the attai nnent date under CAA section 188(e). W
are finalizing this extension policy today only as it rel ates
specifically to our action on the attainnment date extension
requested by the State of Arizona for the Phoenix area.

| V. Response to Conments on the Proposed Actions

The foll owi ng are our responses to the nost significant
comments that we received on the proposals for today s actions.
In section 7 of the EPA TSD, we provide nore detail ed responses
to these comments as well as responses to all comments received.
A copy of the EPA TSD may be downl oaded from our website or
obtained by witing or calling the contact |isted above.

A. Comments on EPA's Policies for Approving Serious Area PM 10

Pl ans and Granting Attai nnent Date Extensions

Comment: EPA interprets the CAAto not require a state to apply

BACM to any source or source category that it has denonstrated to
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be de minims. See 59 FR 41998, 42011 (August 16, 1994). 1Inits
July 2000 conments on the annual standard proposal, ACLPI
di sagrees that EPA can exenpt de mnims sources fromthe Act’s
BACM requi renment. ACLPI argues that there are no exceptions to
the Act’s requirenent that serious area plans include “provisions
to assure that the best avail able control neasures for the
control of PM 10 shall be inplemented.” ACLPI incorporates by
reference its argunents in its Brief for the Petitioners in Qoer
v. Wiitman (9th Gir., No. 98-71158) (Ober 11) at pp. 21-19,
noting that although Cber 11 involves a challenge to our
exenption of de mnims sources fromthe RACM requirenent, the
sanme reasoning applies to invalidate the BACM exenption as wel .
Response: (Gber Il was a challenge to our 1998 PM 10 noderate
area FIP for the Phoenix area. In the FIP, we exenpted fromthe
RACM requi renment, source categories with de minims inpacts on
PM 10 levels. W established a de mininms threshold of 1 pg/n?
for the annual standard and 5 pg/n¥ for the 24-hour standard,
initially taking these thresholds fromthe new source review
(NSR) program for attainment areas. W showed that these were
the correct thresholds for determ ning which source categories
were de minims for the RACM requi renment by showi ng that the
application of RACMon the de mnim s source categories would not

make the difference between attai nnent and nonattai nment by the

appl i cabl e attai nment deadline. See 63 FR 41326, 41330 (August
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3, 1998). In Qoer |1, ACLPI challenged our ability to exenpt de
mnims source categories fromthe RACM requirenent and the
specific thresholds that we used.
In March, 2001 (well after the close of the comment period

on the annual standard proposal), the 9th Crcuit issued its

opinion in Qoer Il1. Ober v. Witman, 243 F.3d 1190 (9th G r

2001). The court held that we have the power to nake de mnims
exenptions to control requirenments under the Clean Air Act and
that our use of the de mnims levels fromthe NSR programis
appropriate. In addition, the Court determned that it is
appropriate for us to use, as a criterion for identifying de
mnims sources, whether controls on the sources would result in
attai nment by the attai nment deadline. Qoer Il at 1198.

In finding that EPA had the authority to exenpt de mnims
source categories of PM10 from CAA control requirenents, the
Court wote:

Courts have refused to allow de mnim s exenptions
where the statutory | anguage does not allowit....There

is no explicit provision in the Cean Ar Act

prohi biting the exenption fromcontrols for de mnims

sources of PM 10 pollution. Nor is the statutory

| anguage unconprom singly rigid. The Act provides that

a plan nmust include “reasonably” avail able control

nmeasures to bring the area into attai nnent unless



17
attainment is “inpracticable.” Those terns allow for
t he exercise of agency judgnent....W concl ude that
EPA, in discharging its duty to enforce the Act, is

permtted under [Chevron, U.S. A, Inc. v. Natural

Resources Defense Council, Inc., 467 U S. 837 (1984)]

to exenpt de minims sources of PM10 from pol |l ution

controls.

Qoer 11 at 1194 (internal cites and quotes omtted).

The Court’s reasoning is equally applicable to the BACM
requirenent. Like the RACMrequirenment, there is no explicit
provision in the Act prohibiting the exenption fromthe BACM
requi renent for de mnims sources of PM10 pollution. Nor is
the | anguage in section 189(b)(1)(B) requiring the inplenmentation
of BACM “unconprom singly rigid.” Like RACM the Act and EPA
policy provide that a PM 10 plan nust include the “best”
avai l abl e control nmeasures to bring the area into attai nnent
unl ess attainment is “inpracticable.” The term“best”--no |ess
than the term “reasonably”--allows for the exercise of agency
j udgment .

In Qoer 11, the Court al so upheld the procedures and
criteria we used to determ ne what constituted a de mnims
source or source category for RACM (Qber 1l at 1198. W have

applied exactly the same procedures and criteria for BACM For

BACM we proposed the sane NSR thresholds as a starting point for
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determ ning what constitutes a de mnim s source category. See
24- hour standard proposal at 50281. W also required the State
to denonstrate that its identified de mnims sources are in fact
de minims by showing that controls on them woul d not nake the
di fference between attai nnent and nonattai nnent by the applicable
deadline. See 24-hour standard proposal at 50281.

Finally, we note that we invoke a de mnims exenption from
the Act’s general but open-ended control requirenents |ike RACM
BACM and MSM as a neans of ensuring that states focus their
always limted resources on the controls nost likely to result in
real air quality benefits. It is nore likely to harmair quality
than to help it if these limted resources are diverted away from
nore substantive nmeasures into the adoption and inplenentation of
measures with trivial inpacts.

Nowhere is the need to concentrate resources on the nost
significant sources nore necessary then in | arge urban areas
dom nated by PM 10 fugitive dust sources, such as the
nmet ropol i tan Phoeni x area. Adequate controls in these types of
areas require very large investnments of both financial and human
resources because of the nunber of sources and the type of needed

controls.® As the court has recognized in A abama Power Co. .

® There are literally thousands of sources subject to fugitive
dust controls in the Phoenix area, including constructions sites,
agricultural fields, vacant |ots, unpaved roads, and paved roads.
For exanpl e, MCESD issued 2500 construction permts in 1999; we
mai |l ed 50,000 letters to owners of vacant |ots as part of our
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Costle, 636 F.2d 323, 360 (D.C.Cir. 1979), "[c]ourts should be
reluctant to apply the literal terns of a statute to nandate
poi nt|l ess expenditures of effort.... The ability ... to exenpt
de minims situations froma statutory command is not an ability
to depart fromthe statute, but rather a tool to be used in
i npl enenting the legislative design.” Cited in Qoer Il at 1194.
Comment: In its July 2000 conments on the annual standard
proposal, ACLPI argues that our de mnims exception violates the
Act’s central mandate for attainment of the PM 10 standards by
Decenber 31, 2001 or as expeditiously as possible thereafter
because it allows us and the states to eschew ot herwi se avail abl e
control neasures based on an arbitrary de mnims test even if
the aggregate effect of inplenmenting controls on all “de mnims”
sources woul d hasten attainnent. It further conmrents that even
if the de mnims exception is allowed, the thresholds set by EPA
are arbitrary because they were not based on actual PM 10
conditions in the nonattainnent area, but on |evels borrowed from
the wholly unrel ated new source review (NSR) program
Response: ACLPI misstates the scope of the BACM de mnims
exenption. W do not consider a source category or groups of

source categories to be de mnims if applying BACMto it or them

1999 outreach on the PM 10 FIP. Effective fugitive dust control
frommany of these sources requires either an ongoi ng and
extensi ve conpliance and enforcenent presence or |arge capital
expenditures (e.g., paving unpaved roads, purchasing and
operating PM 10 street sweepers).
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woul d neani ngfully expedite attai nment in areas denonstrating
attai nment by Decenber 31, 2001 or woul d make the difference
bet ween attai nnent and nonattai nment by Decenber 31, 2001 in
areas requesting an extension. See 24-hour standard proposal at
50281 and Addendum at 42011

Under our de minims policy, whether the NSR threshol ds are
appropriate for an area depends on the specific facts of that
area’s PM 10 nonattai nment problem that is, it depends on the
actual PM 10 conditions in the nonattainment area. W do not
accept the NSR thresholds as the correct de mnims threshol ds
wi thout first requiring a conclusive showi ng that they do not
adversely affect the area’s ability to show expeditious
attai nment. See Addendum at 42011.

W used these NSR thresholds in our 1998 FIP. ACLPI raised
the sane objections to their use there for the RACM requirenent
as it does here for the BACMrequirenent. Qber Il at 1196. The
Ninth Crcuit inreviewing the FIP found that it was perm ssible
for us to adopt the PM 10 de mnims thresholds already in place
in the new source review programto identify de mnims sources
for the RACMrequirenent. Qoer Il at 1196. Qur reasoning for
appl yi ng those thresholds for BACMis the sanme as our reasoning
for applying themfor RACM therefore, we believe that the NSR

t hreshol ds are an appropriate starting point for determ ning

whi ch source categories are significant and which are de mnims
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for the purposes of applyi ng BACM
Comment: Under the section 188(e) extension provisions, a state
must show that it has conplied with all requirenents and
commtrments inits inplenmentation plan. W interpret this
requirenent to apply only to the control measures in the state's
previously submtted PM 10 i npl enentati on plans. See 24-hour
standard proposal at 50282. ACLPlI argues that in addition to
fully inplenmenting the control measures in the SIP revisions that
it has submtted, a state nust al so show that it has inpl enented
ot her provisions of its SIP. ACLPI also conmments that EPA' s
attenpt to limt this requirenment to PM 10 conmi tnents has no
basis in the Act.
Response: W believe that this criterion’s purpose is to assure
that a state is not rewarded with additional tinme to attain the
PM 10 standards if it has not inplenented earlier commtnents and
requirenents to reduce PM 10 | evels. G ven this purpose, the
focus of the test to determine if a state has nmet this criterion
shoul d be on the inplenentation of PM 10 em ssion reduci ng
control neasures rather then on the inplenentation of prograns,
such as nonitoring and permtting, that make up the overall air
quality program s infrastructure but are not em ssion reducing
neasures thensel ves.

Limting the section 188(e) review to just the PM 10

i npl enentation plan is firmy based on the structure, purpose and
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| anguage of the Act. The attainment date extension provisions
are located in title I, part D, subpart 4 “Additional Provisions
for Particulate Matter Nonattai nnent Areas.” Hence, any
reference to the inplenentation plan within this subpart is to
the PM 10 i npl enentation plan, absent specific | anguage to the
contrary. The criterion “the State has conplied with al
requi renents and commtnents pertaining to that area in the
i npl enentation plan” in section 188(e) (enphasis added) contains
no | anguage that inplies a reference to all of an area’s
i npl enentation plans. Mreover, section 188(e) addresses setting
t he nost expeditious attai nment date for neeting the PM 10 air
qual ity standards. There is at best a tenuous and strai ned
connection between the inplenentation status of plans for
attaining other air quality standards (e.g., ozone or carbon
nonoxi de) and the appropriate and nost expeditious date for
attaining the PM 10 standard.

The | anguage in section 188(e) is alnost identical to the
| anguage in section 188(d) that allows a one-year extension of
the noderate area attainnment date if, in part, "the State has
conplied with all requirenents and commtnents pertaining to the
area in the applicable inplenmentation plan.” In interpreting and
appl yi ng section 188(d), we have al ways considered "the
applicable inplenentation plan" in question to be the State's SIP

for PM10. See Menorandum Sally L. Shaver, OQAQPS, to Regi ona
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Air Directors, “Criteria for Ganting 1-Year Extensions of
Moderate Area Attai nnent Dates, Making Attai nment Determ nations,
and Reporting on Quantitative M| estones,” Novenber 14, 1994.
See al so, 66 FR 32752, 32754 (June 18, 2001) (Attainnment date
extensions for Utah's PM 10 nonattai nnment areas).
Comment: EPA interprets the CAAto allow states to exenpt from
the nost stringent neasures requirenment in section 188(e) any
source or source category that it has denonstrated to be de
mnims. 24-hour standard proposal at 50283. ACLPI disagrees
t hat EPA can exenpt de minims sources of PM10 fromthe Act’s
MSM requi renent, arguing that the Act requires areas seeking an
extension of the serious area PM 10 attai nment deadline to
denonstrate that their plans include the nost stringent neasures
that are included in the inplenentation plan of any State or
achieved in practice in any State, and can feasibly be
i npl enented in the area,” and that there is no de mnims
exception to this explicit nandate.
Response: As stated above in response to a simlar coment
regardi ng the exenption of de mnims sources fromthe BACM
requi renent, we believe the Qber Il Court’s reasoning in
uphol di ng that exenption for the RACM requirenent is also
applicable to the MSMrequirenment. Again, we invoke a de mnims
exenption fromthe Act’s general but open-ended control

requi renents Ii ke RACM BACM and MSM as a neans to ensure that
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states focus their always limted resources on the controls nost
likely to result in real air quality benefits.

Like the RACM requirenent, there is no explicit provision in
the Act prohibiting a de mnims source category exenption from
the MSMrequirenent. Nor is the |language in section 188(e)
“unconprom singly rigid.” In fact, the phrase--“to the
satisfaction of the Admnistrator”--in the MSM provi sion
specifically calls for the Agency to exercise its judgenent in
deci di ng how exactingly to apply the requirenment. See Qober 1l at
1194.

In our policy on the MSMrequirenment, we are using the
sanme principles for determ ning when a source is considered de
mnims under the MSMrequirenent that we used for the RACM
requi renent upheld by the Qoer Il Court. In doing so, we have
carefully constructed the de mnims exenption for the NMSM
requi renent to prevent states fromelimnating any controls on
sources or source categories that alone or together would result
in nore expeditious attai nment of the PM 10 standards. See
annual standard proposal at 19967 and 24-hour standard proposal
at 50583. W note that the Phoeni x serious area plan did not
reject any potential MSM on de m nims grounds.

Comment: ACLPI argues that EPA' s proposed de minims exception

violates the Act’s requirenent that states seeking an extension

denonstrate attai nnment by the nost expeditious alternative date
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practicabl e because it allows EPA and the states to reject
ot herwi se avail able control neasures based on an arbitrary de
mnims test even if the aggregate effect of inplenenting MSM on
all de mnims sources would hasten attainnment. It also argues
EPA' s proposal to determne an appropriate de mnims |evel by
det erm ni ng whet her applying MSMto proposed de mnims source
categories would “nmeani ngfully hasten attainment” is vague and
fails to conport with the Act.
Response: ACLPI msstates the scope of the MSMde mnims
exenption. W do not consider a source category or groups of
source categories to be de mnims if applying MSMto it or to
t hem woul d hasten attainment. W stated this clearly in both the
proposal for the annual standard provisions and for the 24-hour
standard provisions: Annual standard proposal at 19969; 24-hour
standard proposal at 50583.
In Qober 11, the Court found:
Using the [attainment] deadline to determ ne whet her
controls must be inposed nakes sense. The deadline is not
an arbitrary date unrelated to air quality concerns.
In this case, the [FIP] concludes that the deadline will not
be met even if these small sources of PM 10 were controll ed.
Under those circunstances, it is reasonable to decline to
control the de minims sources of pollution.

Ober Il at 1198.
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In interpreting the MSMrequirenment to all ow exenptions on
de minims grounds, we are al so using the applicable attainnment
date to determ ne whether controls should be inposed. At the
time a state submts its application for an attai nnent extension,

(including the showng that its plan includes MSM, it nust al so

submt a denonstration that attainnent will occur by the "nobst
expeditious alternative date practicable.” See CAA section
188(e). If it can be shown that including a certain set of

potential MSMwould not result in nore expeditious attainment,
then it is consistent with the Act to not require their inclusion
as a condition of approval.

What constitutes “meani ngfully hastening attai nment” depends
on the actual PM 10 conditions in the nonattainment area and the
particul ar PM 10 standard under consideration.!® Because of this
dependence, we cannot in policy specify a time period that is
appropriate in all situations. W can propose the appropriate
time period only within the context of acting on a specific
extension request. For today’s rul emaking, the plan did not
invoke a de mnims exenption for evaluating MSM therefore, we
did not need to propose the tinme period we woul d consi der

meani ngful for evaluating its de mnims exenption.

0 This is simlar to the de mnims thresholds which we al so
cannot specify in advance because they too nust be set based on
the actual PM 10 conditions in the nonattai nment area and the
particul ar PM 10 standard under the consideration. See Addendum
at 42011.
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Comment: Under our policy on MSM a state nay reject a neasure as
i nfeasi ble for the area on econom c grounds. See 24-hour
standard proposal at 50283. ACLPI disagrees that a state can
t ake econoni c considerations into account when determ ning the
feasibility of MSMfor the purposes of the MSM denonstration
requi red under section 188(e). ACLPI argues that the Act only
allows for the rejections of an MSBMif it cannot feasibly be
i npl enented in the area and any neasure that is included in
anot her SIP or achieved in practice in another state is by
definition economcally feasible because it is capable of being
done or carried out if sufficient resources are devoted to it.
ACLPI also argues that only its interpretation of MSMfits within
the Act’s strategy of offsetting |longer attainnment tinme franes
with nore stringent control requirenents and that by allow ng for
the rejection of MSM based on cost, EPA has made MSMvirtual ly
i ndi sti ngui shabl e from BACM
Response: W believe that Congress very clearly intended that
the phrase “feasible in an area” in section 188(e) to include
econoni ¢ considerations. Section 188(e) lists five criteria that
we may consider in determ ning whether to grant an extension and

the length of an extension, the last of which is “the

t echnol ogi cal and econonic feasibility of various control
nmeasures.” Enphasis added. The term “various control neasures”

clearly refers back, in part, to the requirenment in the first
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part of section 188(e) that contains the requirenment that the
pl an include “the nost stringent neasures that ... can feasibly
be inmplenented in the area.”

By allowing us to consider the economc feasibility of
measures in judgi ng whether to grant an extension and how | ong an
extension to grant, Congress necessarily also allowed states to
consi der econonmic feasibility in denonstrating the need for an
extension of a given length. [|f section 188(e) conpelled states
to adopt all MSMthat were technologically feasible no matter
their cost, then there would be no economc feasibility issues
for us to review in exercising our discretion to grant an
extension. ACLPI’'s position would read the very explicit
criterion--the technol ogi cal and econonmic feasibility of various
control neasures--out of section 188(e). A statute should not be
interpreted to render any provision of that statute meaningl ess.

See Northwest Forest & Resource v. dickman, 82 F.3d 825, 834

(9th Cr. 1996). See also Gustafson v. Alloyd Co., 115 S. C
1061, 1067 (1995) (no Act of Congress should "be read as a series

of unrelated and isolated provisions."); Departnent of Revenue of

Oregon v. ACF Industries, 114 S. C. 843, 848 (1994) ("a statute

shoul d be interpreted so as not to render one part inoperative")
(quotation omtted).
We agree that the Act’s general strategy is to offset |onger

attainment tinme frames with nore stringent control requirenents.
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We do not agree that the MSMrequirenent in section 188(e) is the
primary mechani smthat assures that increasingly stringent
control requirenents are adopted in areas requesting an
extension. In fact, the nost stringent control mneasure provision
in section 188(e) will not necessarily result in the adoption of
any additional control neasures above and beyond those al ready
adopted by the state to provide for BACM and expeditious
attai nnent.

The MSM provision is witten to assure that a state consi der
the nost effective controls fromelsewhere in the country for
i npl enentation in the area requesting an attai nnment date
extension. The results of the analysis are conpletely dependent
on how wel | other areas have controlled their PM 10 sources. |If
ot her areas have not controlled a particular source category
well, then the resulting MSMfor that source category will not be
the nore effective | evel of control than what is actually
feasible for the area. The MSM provi sion, however, does not
require a state to determne if the feasibility of controlling a
source category at a level greater than the nost stringent |eve
fromanother area. |In other words, it does not require states to
determ ne the maxi mum | evel of control that could be applied to a
source category given |local conditions and the additional
i npl enentation tinme afforded by an extension.

In considering the MSM provision, there is a tendency to
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assunme that there are always better controls el sewhere than there
are in the local area. This assunption is unwarranted,
especially for an area that has already gone through a systematic
process of identifying and adopting BACM for their significant
sources. These areas are likely to have already eval uated the
best controls fromother areas (as Arizona did, see MAG pl an,
Chapter 5) and either adopted them as BACM or rejected them as
not feasible for their area. As a result, the Iikelihood of
uncovering substantial new controls during a MSM evaluation is
| ow.

More inportant than the MSM provision for assuring adoption
of additional controls is the requirenment in CAA sections
189(b) (1) (A (ii) and 188(e) that the PM 10 plan denonstrate
attai nment by the nost expeditious alternative date practicable
but no | ater than Decenber 31, 2006. The SIP revision containing
this denonstrati on nust acconpany any request for extension of
the attai nnent date under section 188(e). Because we are
required to grant the shortest possible extension, a state mnust
denonstrate that it has adopted the set of control neasures that
will result in the nost expeditious date practicable for
attainment. This requirenent may nean that a state nust adopt
controls that go beyond the npbst stringent neasures adopted or
i npl enent ed el sewhere.

Comment: ACLPI disagrees with EPA's interpretation of the phrase
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“to the satisfaction of the Adm nistrator” in section 188(e).
Specifically, ACLPI rejects the notion that by using this phrase,
Congress intended to grant EPA discretion to accept an NMSM
denonstration even if it falls short of having every MSM possi bl e
because this interpretation contradicts the express |anguage of
section 188(e) as well as the requirenent that the area achi eve
attai nment by the nost expeditious date practicable. ACLPI
argues that the Act uses the phrase to grant EPA the authority to
determ ne whether a state has adequately denonstrated that its
pl an includes the nost stringent nmeasures that are feasible, not
to give the agency carte blanche to circunvent the will of
Congress by ignoring the State’s failure to neet this
requirenent.
Response: First, the Act does not require states to adopt every
possible MSM There is nothing in the express | anguage of
section 188(e) that requires such an outconme. The NMSM

requi renent in section 188(e) is not phrased as “all nost
stringent neasures” or as “every nost stringent neasure
practicable or possible.”

Qur interpretation of the MSMrequirenment is consistent with

how we have historically interpreted the general RACM requirenent

in CAA section 172(c)(1), a requirenment which does use the word

al | . This section requires that nonattai nnent area pl ans

“provide for the inplenentation of all reasonably avail able
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control neasures...”. (enphasis added). |In interpreting this
requi renent, we have long held that a state is not obligated to
adopt and inpl enment measures that will not contribute to
expeditious attainment. W established this position in a
policy that predates the CAA Anendnents of 1990. 44 FR 20372,
20375 (April 4, 1979). Congress did not revise the RACM
requi renent in the 1990 Anendnents and thereby endorsed our
position. W reaffirmed this position in 1992, see Ceneral
Preanbl e at 13560 (April 16, 1992). The court has al so endorsed
this position in the specific context of the section 189(a) RACM
requi renent where the court found that using the attai nnent
deadl ine to determ ne whether controls nust be reasonabl e "makes
sense.” Qoer 11 at 1198.

W are interpreting the MSMrequirenent using the sanme
principle. W are again using the applicable attai nment date to
determ ne whether the MSM provision requires a particular contro
or set of controls to be inposed. Before we can grant an
attai nment date extension, the state nust show that its plan wll
result in attainnment by the "nobst expeditious alternative date

practicable.” See CAA sections 188(e) and 189(b)(1)(A) (ii). If

1 We woul d not consider a neasure to be reasonable if it does
not contribute to expeditious attainnent. See General Preanble
at 13560; 63 FR 15920, 15932 (April 1, 1998) (proposed Phoeni x
area PM 10 FIP); and 66 FR 26913, 26929 (May 15, 2001) (approval
of the Beaunont/Port Arthur ozone nonattai nnent area plan).
Simlarly, for the purposes of the MSM requirenment, we woul d not
consi der such a neasure to be feasible for the area.
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a state can be shown that including a certain set of potential
MSM woul d not result in nore expeditious attainnment, then it is
reasonabl e and consistent with the Act not to require their
inclusion as a condition of approval.

Second, Congress did not need to add the phrase “to the
satisfaction of the Admnistrator” to grant us the authority to
review t he adequacy of a state’s MSM denonstration. It had
already given it to us by granting us the discretionary authority
under section 188(e) to grant or to deny a state’s extension
request. By attaching the phrase specifically to the NMsSM
requi renent, Congress enphasi zed EPA's administrative authority
to determine an appropriate interpretation of what is conceivably
a very open-ended and exacting requirenent.

Finally, in review ng whether Arizona has appropriately
excl uded an ot herw se feasi ble nmeasure or group of feasible
nmeasures in its MSM anal ysis, we have invoked only one criterion:
whet her or not the neasure or group of neasures are necessary for
attainment by the earliest alternative date practicable. @G ven
that this is our sole criterion, our interpretation of “to the
satisfaction of the Adm nistrator” does not conflict with the
Act’s requirenent for attainnment by the earliest alternative date
practi cabl e.

Comment: ACLPI argues that EPA s proposed net hodol ogy for

determining MSMis flawed because it apparently does not require
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states to quantify expected em ssion reductions from nmeasures for
pur poses of maki ng MSM denonstrati ons.
Response: W do not believe that quantification is always
necessary or possible or can always be done accurately enough to
be neani ngful and therefore cannot be required as the sole neans
of determning relative stringency. O ten, control neasures are
easily conparable w thout quantification. In these cases,
guantification adds no additional information and is unnecessary.
I n other cases, quantification is not possible or cannot be done
accurately enough because there is no net hodol ogy and/ or
insufficient data to calculate the difference in em ssions
reducti ons between neasures.

Because quantification is often problematic, we have not
established in our policy on the MSM provision a specific nethod
that a state nmust use to conpare the stringency of measures,
rat her we expect a state to select the best nmethod for making
this conparison on a case-by-case basis taking into account the
need to provide a clear and conclusive denonstration. See 24-
hour standard proposal at 50284.

B. Comrents on EPA' s Detail ed Evaluation of the Phoeni x Seri ous

Area PM 10 Pl an

Comment: ACLPI disagrees with EPA's statenent that the Act does
not require the netropolitan Phoeni x serious area plan to address

t he adequacy of the PM 10 nonitoring network, asserting that



35
section 110(a)(2)(B) (i) specifically mandates this.
Response: Section 110(a)(2)(B)(i) intitle 1, part A of the CAA
requires inplenentation plans to provide for the establishnment
and operation of a systemto nonitor, conpile and anal yze data on
anbient air quality. These systens nust necessarily be in place
and operating |ong before a state can devel op a nonatt ai nnment
area plan under title I, part D of the CAA (such as the Phoenix
serious area plan) because it is the data fromthis nonitoring
networ k whi ch establish the area’s nonattai nnent status and its
initial classification as well as the degree of control needed to
attain the applicable standard. Therefore, SIP nonitoring
provi sions are addressed separately and well in advance of the
devel opment of nonattai nnment area plans.

Nonat t ai nnent area plans are not, in general, required to
address how the area’s air quality network neets our nonitoring
regul ations. Nor do we generally approve or disapprove
nmonitoring networks as part of nonattai nnent area plans. These
pl ans are submtted too infrequently to serve as the vehicle for
assuring that nonitoring networks renmain adequate and current.
| nstead, our nonitoring regulations in 40 CFR part 58 require
states to submt reports on the adequacy of their ambient air
quality nonitoring networks annually. W discuss the adequacy of
the nonitoring network as part of our proposed action on the

Phoeni x plan to support our finding that the plan appropriately
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eval uates the PM 10 problemin the area. Reliable anbient data
is necessary to validate the base year air quality nodeling which
in turn is necessary to assure sound attai nment denonstrations.
The network, however, does not need to neet all our regulatory
requi renents to be found adequate to support air quality
nodel ing. A good spatial distribution of sites, correct siting,
and quality-assured and quality-controlled data are the nost
important factors for generating adequate data for air quality
nodel i ng.
Comment: Several tinmes in its comments, ACLPI asserts that the
Phoeni x serious area plan fails to includes a specific neasure
and also fails to provide a reasoned justification for the
rejection of the measures and that this violates both the CAA and
EPA gui dance, which require serious area PM10 SIP revisions to
provide for the inplenmentation of all BACM or provide a reasoned
justification for their rejection.
Response: ACLPI is incorrectly characterizing both the CAA' s
BACM requi renment and our guidance regarding it. Neither requires
the inplenentation of all BACM CAA section 189(b)(1)(B)
requires that SIPs include “provisions to assure that the best
avai | abl e control neasures for the control of PM 10 shall be
i npl enented....” There is nothing in this express |anguage of
this section that requires the inplenentation of all BACM the

requi renent is not phrased as “all best avail able control
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nmeasures” or as “every best available control neasure possible.”

In our serious PM 10 nonattai nnment area planni ng gui dance
(Addendum at 42014), we have interpreted the BACMrequirenent to
mean that a state nust only provide for the inplenentation of
BACM on its significant source categories: "in summary [of the
process for selecting BACM for area sources], the State nust
docunent its selection of BACM by showi ng what control mneasures
applicable to each source category (not shown to be de mnims)
were considered. The control neasures selected should preferably
be neasures that will prevent PM 10 em ssions rather than
tenporarily reduce them" See al so Addendum at 42011 (De Mnims
Source Categories). Again, this guidance does not require the
i npl enentation of all BACM
Comment: ACLPI notes that the Arizona |egislature repeal ed the
renot e sensing programduring the 2000 regul ar session and thus
the plan fails to denonstrate adequate |egal authority for that
measure. ACLPI al so notes that the Septenber 10, 2001 ruling by
the Arizona Federal District Court found the State’s repeal and
di scontinuation of the RSD programa violation of the CAA and
asked that the ruling be included in the record for this
rul emeking. Finally, ACLPI asserts that as a nmeasure that has
been inplenmented in the State for 3 years, it is a MSM and thus
requi red under CAA section 188(e).

Response: The renpte sensing (RSD) programis not a neasure
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devel oped specifically for the MAG serious area PM 10 pl an, but
rat her one Arizona adopted in 1994 as part of its carbon nonoxide
and ozone plans. 1In the MAG PM 10 plan, Arizona used the RSD
programin the sanme nmanner as it used a nunber of other existing
measures: to support its denonstration that the State has
provi ded for the inplenentati on of BACM for the on-road notor
vehi cl e category.

In the 24-hour standard proposal, we reviewed the plan’s
BACM and MSM denonstrations for this source category assum ng
that the RSD programwas no |onger in place and determ ned that
the plan still provided for the inplenentation of BACM and
i nclusion of MSMw thout it. See 24-hour standard proposal at
50259. Arizona has in place one of the nation s nobst
conprehensi ve prograns to address on-road notor vehicle
em ssions. Wth the additional neasures in the serious area plan
(including a nore stringent diesel 1I/M programand neasures both
encouragi ng and requiring diesel fleet turnover), we believe the
pl an easily provides for the inplenentati on of BACM and i ncl usion
of MSM for on-road notor vehicle exhaust. See 24-hour proposal
at 50258.

The plan included a very small NOx benefit of 4 kg per day,
0. 003 percent of the daily NOx inventory. See email, Cathy
Arthur (MAG to Frances Wcher (EPA), “Inpact of Renoval of

Renot e Sensing Programon NOx in 2006," Cctober 2, 2001. While
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not calculated in the serious area plan, a rough estinate of
potential directly-emtted PM 10 reductions fromthe programis
no nore than one-half ton per year (or 2.6 | bs per day). Neither
the NOx benefit nor the directly-emtted PM 10 benefit woul d
contribute to expeditious attainnent of the PM 10 standards in
t he Phoeni x area, so the State did not need to include the
nmeasure to assure expeditious attainnent.

Ari zona stopped inplementing the RSD program because of its
hi gh cost per ton of reductions, in the order of thousands of
dol l ars per ton of pollutant reduced; that is, its econonic
infeasibility. See ADEQ Final Arizona State |Inplenentation Plan
Revi si on, Basic and Enhanced Vehicle Em ssions
| nspecti on/ Mai nt enance Program June 2001, p. 26. Under EPA's
MBM policy, economc infeasibility is a valid reason for
rejecting a neasure as MSM See 24-hour standard proposal at
50283.

Because we have determ ned that the Metropolitan Phoenix
serious area plan provides for the inplenentati on of BACM
i nclusi on of MSM and expeditious attai nment w thout the RSD
program any deficiency in |legal authority for the program does
not affect our approving the plan or granting an attai nnent date
ext ensi on under CAA section 188(e).

Comment: ACLPI disagrees that the plan provides a reasoned

justification for the rejection of CARB di esel which ACLPI clains
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bot h EPA and MAG conceded is an MSM ACLPI asserts that EPA did
not accept the State’'s justification and devel oped its own
justification for the failure to adopt the neasure. Citing

Del aney v. EPA, 898 F.2d 695 (9th Cir. 1990), ACLPI states that

it is not EPA's role to supply justifications that the state has
not itself clainmed. ACLPI also asserts that BACM cannot be
excused if it would not advance the attai nment date by one year;
a measure nust be adopted if it would advance the attai nnent date
by even one day.
Response: Neither EPA nor MAG concedes that CARB diesel is a
nost stringent measure that is feasible for the Phoenix area.
The serious area plan rejects CARB diesel as infeasible for the
Phoeni x area based on costs. MAG plan, p. 9-46. Noting the
uncertainties regarding this cost estimate, we could not judge
whet her this justification was reasonable or not. Annua
standard proposal at 19973. The question then was whet her we
could still approve the MSM denonstration wthout CARB di esel and
absent a reasoned justification for not including it.

Qur sole criterion for determining if the plan provides for
MSM i s whether it has excluded any feasible MSMor a group of
feasible MSMthat, if adopted and inplenented early, would result
in attai nnent of the PM 10 standards nore expeditiously. On-road
and nonroad engines (the source categories that would be affected

by CARB diesel) are not inplicated in 24-hour exceedances of the
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PM 10 standard. Mcroscale plan, tables 3-2 to 3-5. Except for
the Salt River nonitoring site with its fugitive dust generating
i ndustrial sources, 24-hour exceedances in the Phoenix area are
due exclusively to w ndbl own dust from disturbed ground.
M croscal e plan, p. 16. Introduci ng CARB di esel woul d not
contribute to expeditious attai nnent of the 24-hour standard.

Annual standard exceedances are al so dom nated by fugitive
dust sources with on-road and nonroad engines contributing little
to annual PM 10 levels in the area. The small emni ssion reduction
associated with the introduction of CARB di esel would not advance
the attainnent date in the area, either by itself or in
conmbi nation with other neasures. It takes a reduction of nore
than 4 nmetric tons per day to advance the annual standard
attainment by a year in the Phoenix area. EPA TSD section
"Reasonabl e Further Progress and Quantitative Ml estones.” The
MAG pl an estinmates reductions fromintroduci ng CARB di esel at
| ess than 0.8 ntpd in 2006. MAG plan, p. 10-37. Advancing
attai nment by one year is the appropriate increnent for judging
whet her a nmeasure woul d expedite attai nnent of the annual
standard. One year is the smallest increnent of tinme that one
can advance attai nnent of the annual standard because the annual
standard i s neasured over a cal endar year, fromJanuary 1 to
Decenber 31. See 40 CFR part 50.

Because the including CARB di esel would not result in nore
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expeditious attainment of either PM 10 standard, we find that the
Phoeni x serious area plan has neet the MSM requirenment wthout it
and wi thout including a reasoned justification for rejecting it

ACLPI’s reliance on Delaney is msplaced. |In that case, the
Court found that EPA' s 1979 gui dance explicitly provided that
certain neasures were presunptively reasonably avail abl e and that
it was the state’s burden to overconme that presunption. 1In 1992,
we repeal ed the provisions of the 1979 gui dance at issue in
Del aney and added provisions specifically for PM 10 that
establ i shes no presunption for those neasures. See Ceneral
Preanbl e at 13560. Here, there was no EPA policy presunption
t hat CARB di esel was a feasible neasure for the Phoenix area
whi ch Arizona had to overcone.
Comment: ACLPI argues that the netropolitan Phoeni x plan
i mproperly rejects various TCVMs rel ated to congesti on managenent
and idling reduction on the grounds that individually each
measure woul d have a relatively small inpact on PM 10 em ssions
because the CAA does not contain a “small inmpact” exception from
BACM and the plan’s purported justification for rejecting the
TCVs does not comport with EPA's BACM gui dance. ACLPI al so
argues that the om ssion of these neasures based solely on the
anount of their individual inpact violates the requirenent of
attai nment as expeditiously as practicabl e because collectively,

t he neasures m ght have a significant inpact.
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Response: Table TCM3 in the EPA TSD lists four congestion
managenent or idling nmeasures that were identified as potenti al
BACM but were not adopted as part of the plan: off-peak novenent
of goods, truck restrictions during peak tinmes, limt excessive
car deal ership vehicle starts, and limt idling tine to 3
m nutes. Contrary to ACLPI’s assertions, the plan did not reject
t hese neasures on “small inpact” grounds. Rather, it provides no
clear justification for rejecting any of these neasures.

Prior to the devel opnent of the serious area plan, the
Phoeni x area already had in place a conprehensive set of TCMs.
See EPA TSD, Table TCM2. Wth the additional nmeasures in the
serious area plan (including additional traffic |ight
synchroni zation, transit inprovenents, and bicycle and pedestrian
facility inprovenents), we believe the plan easily provides for
the inpl enentati on of BACM for on-road notor vehicles even
wi t hout the four neasures |isted above. See annual standard
proposal at 19974 and 24-hour standard proposal at 50260. In
addition, these neasures have little PM 10 benefit; therefore,
their adoption and inplenmentati on would not contribute to
expeditious attainment of the PM 10 standards in the Phoeni x
ar ea.

As we have di scussed previously, neither the CAA nor EPA
gui dance requires the inplenentation of all BACM only that a

state provide for the inplenentation of best avail able control
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measures on its significant source categories. See CAA section
189(b) (1) (B) and the Addendum at 42014. Moreover, we do not
believe that the CAA requires us to reject an otherw se sound
pl an because of m nor issues that do not affect the principal
pur poses of the plan: inplenentation of BACM and progress
towards and expeditious attainnent. Because the nmeasures would
not contribute to expeditious attainnent and the State has
provi ded for the inplenentati on of BACM wi t hout them we do not
bel i eve that the | ack of these measures or a reasoned
justifications for rejecting the neasures is grounds for
di sapprovi ng the pl an.
Comment: Several times in its comrent letter, ACLPI states that
sonme jurisdictions in the nonattai nment area have not nmade
commtments to adopt certain measures when other jurisdictions
have and that the plan provides no explanation as to why the
i npl enentation of these nmeasures by all jurisdictions is
i nfeasi ble. ACLPI asserts that EPA gui dance indicates that BACM
shoul d be adopted and i npl enented throughout a serious PM 10
nonatt ai nnent area unless 100 percent inplenentation is
i nfeasi ble. ACLPI also contents that because some jurisdictions
have conmtted to nore stringent control measures than other
jurisdictions, their nmeasures nust be consi dered BACM MsM and t he
pl an nust either provide for these neasures’ inplenentation by

all jurisdictions or denonstrate why this is infeasible.
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Response: ACLPI cites our serious PM 10 nonattai nment area
pl anni ng gui dance at Addendum at 42014 to support its first
prem se. This guidance states:
When eval uating economc feasibility, States
shoul d not restrict their analysis to sinple
acceptance/rejection decisions based on whether ful
application of a nmeasure to all sources in a particul ar
category is feasible. Rather, a State should consider
i npl enenting a control neasure on a nore |limted basis,
e.g., for a percentage of the sources in a category if
it is determ ned that 100 percent inplenentation of the
nmeasure is infeasible. This would nean, for exanpl e,
that an area shoul d consider the feasibility of paving
75 percent of the unpaved roadways even though pavi ng
all of the roads may be i nfeasible.
Contrary to ACLPI's assertion, this guidance does not demand
states inplenent a neasure 100 percent unless 100 percent
i npl enentation is infeasible. Rather, it suggests that states
not consider "full inplementation on all sources in the
nonattai nnent area" as the only possible inplenentation scenario
for evaluating a neasure's econonmc feasibility and that, before
it rejects a measure as econonmically infeasible, it should first
consi der | ess extensive inplenentation.

The CAA's requirenents to inplenment BACM and i ncl ude NMSM
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apply to the nonattai nment area as a whole and not to each
i ndi vidual jurisdiction within that nonattai nnent area.??
Consequently, we have revi ewed whet her the conbi ned effect of al
controls adopted in the netropolitan Phoenix area for a
particul ar source category results in the inplenentation of BACM
and the inclusion of MSMfor that source category. Because BACM
and MSM are nonattai nnent area-w de requirenents, the actions of
one jurisdiction within the nonattai nment area cannot set a
standard for BACM and/or MSMthat nust either be inplenented by
all other jurisdictions within the area or denonstrated to be
i nf easi bl e.
Comment: Several times in its comment letter, ACLPI states that
sonme jurisdictions in the nonattai nment area have not nmade
commtments to adopt certain measures when other jurisdictions
have. In this context, ACLPI asserts that CAA section
110(a)(2)(E) requires that plans provide assurances of adequate
personnel, funding and authority to inplenment control neasures.

Response: ACLPI is incorrectly applying CAA section

2 This is clear fromthe | anguage of the applicable CAA
sections. CAA section 189(b)(1)(b) requires that "a state in
which all or part of a serious area is |located shall submt an

i npl enentation plan for such area that includes...provisions to
assure that [BACM...shall be inplenented...." CAA section
188(e) requires that "the State [requesting an extension of the
attai nnent date] denonstrates...that the plan for that [serious]
area includes the nost stringent nmeasures...."” The requirenents
in both sections apply to the serious area and not to the

i ndi vidual jurisdictions within the serious area.
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110(a)(2)(E). Under this section, a state needs to provide
assurances of adequate personnel, funding and authority only for
t hose control neasures that it has included in its submtted
i npl enentation plan. 1t does not need to provide such assurances
for control nmeasures that are not included in its submtted
i npl enent ati on plan, whether or not an argunent could be nade
t hat such neasures shoul d have been included to neet another CAA
provision. This is clear fromthe | anguage of the section:

“"[e]ach inplenentation plan submitted by a

State...shall...provide (i) necessary assurances that the
State...w |l have adequate personnel, funding, and authority
under State...law to carry out such inplenmentation plan.”

(emphasi s added). Therefore, where a jurisdiction has not
commtted to i nplenent a neasure, it is not required to provide
assurances of adequate resources as part its submittal in order
to have it approved under CAA section 110(a)(2)(E)

Comment: For a nunber of reasons, ACLPI asserts that Rule 310.01
weakens the FIP rule requirenents for disturbed vacant |ots and
unpaved roads. ACLPI further asserts that EPA s concl usion that
the differences between the FIP rule and Rule 310.01 will not
have a significant inpact on em ssion reductions is unsupported
by quantification or analysis of the relative em ssion reductions
and thus EPA' s approval of the rule change as sufficient to

provi de the sane | evel of control as the FIP rule is therefore
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arbitrary and capricious and violates the Act and EPA gui dance
that require BACMto go beyond existing RACM | evel controls.
Response: W are not withdrawing or nodifying the FIP fugitive
dust rule in this action. Therefore, conments regarding the
ef fect of approving Rule 310.01 on the FIP rule are not germane.

Nei t her the CAA nor EPA gui dance nandates that a BACM I evel
control neasure always go beyond the existing RACM | evel control
measure. \While both the CAA and EPA gui dance intend a greater
| evel of stringency to apply in areas that are required to
i npl ement BACM than in those areas required only to inplenent
RACM the intent is that the overall PM 10 control strategy for a
category should, in general, be nore stringent rather than that
every individual control neasure in that strategy be nore
stringent.

A state can show that it has inplenmented BACMin nore than
one way. It can show it by denonstrating that its BACM I evel
control nmeasures for a source category collectively go beyond
exi sting RACM | evel neasures for that category. Addendum at
42013. It can also show it by denonstrating that its adopted
nmeasures neet the definition of BACM Addendum at 42010. Thus,
if a state has al ready adopted neasures to neet the RACM
requi renent that are collectively the “maxi num degree of
em ssions reduction achi evable froma source or source category

which is determ ned on a case-by-case basis, considering energy,
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econonmi ¢ and environnmental inmpacts” then it need not strengthen
t he neasures further to neet the BACM requirenent.

We al so enphasi ze that a BACM denonstration i s done source
category by source category and not nmeasure by neasure. In
determ ni ng whether a state has provided for the inplenentation
of BACM on a particul ar source category, we need to | ook at al
the control neasures for that category. |In this particular
i nstance, Rule 310.01 al one does not constitute the entire BACM
| evel control strategy for vacant |ots and unpaved roads.

Rat her, it is the conbination of Rule 310.01, Rule 310, and city
and town comm tnents that constitute the BACM strategy for this
category. See annual standard proposal at 19977 and 19978 and
24- hour standard proposal at 50263 and 50264.

Comment: ACLPI conments that EPA s approval of the BACM MSM
denonstration for construction sites is contingent upon
commtrments by MCESD to add additional control requirenents for
dust suppression and to nmake ot her changes to MCESD Rul e 310.
Wil e ACLPI agrees that Rule 310 needs strengthening, it asserts
that a commtnment to nake unspecified changes to the rule to
achi eve a BACM MsM | evel of control is inadequate because it does
not nmeet the requirenents of the Act for enforceabl e neasures no
| ater than June 10, 2000 (BACM or as expeditiously as
practicable (MSM and offers no assurances that adequate changes

will ever be adopted. ACLPI clains that the techniques for
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controlling em ssions fromconstruction activities and sites are
wel | known.

ACLPI further asserts that EPA may only approve a plan based
on a comm tment pursuant to CAA section 110(k)(4) and then only
if the state commts to adopt specific enforceabl e neasures by a
date certain but not later than 1 year after the date of approval
of the plan revisions. ACLPI clains that MCESD s comritnents to
i nprove Rule 310 do not neet the requirenents of CAA section
110(k) (4) because it does not commt to adopt specific
enf orceabl e neasures but only to “research, devel op and
i ncorporate” additional unspecified neasures for dust suppression
practices/equi pment into Rule 310 or the dust control plans
requi red under that rule. Finally, ACLPI states that the serious
area plan nust include the BACM MSM neasures identified from
Sout h Coast, Clark County and Inperial County or provide a
reasoned justification for their rejection and it is not enough
for Maricopa County to commt to studying these neasures.
Response: W are approving MCESD s comm tnents under CAA section
110(k) (3) and not section 110(k)(4). W believe — consistent
wi th past practice — that the Act all ows approval of enforceable
comm t ments under section 110(k)(3) that are limted in scope
where circunstances exist that warrant the use of conmtnents in
pl ace of adopted neasures. These conmmtnents are enforceabl e by

EPA and citizens under, respectively, CAA sections 113 and 304 of
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the Act.®

Section 110(k)(4) provides for the conditional approval of
State comm tnents; however, these comm tnents do not need to be
enforceable. Conmtnents approved under section 110(k)(3) are
not enforceable by either EPA or citizens, rather the Act
provi des that the conditional approval will convert to a
di sapproval if “the State fails to conply with such comm tnent.”

MCESD s commit ments have been adopted by the Maricopa County
Board of Supervisors after appropriate public notice and hearing
and neet Arizona state requirenents for the adoption of
enforceable SIP commtnments by local jurisdictions. See A R S.
49-406 G and Maricopa County Resolutions. Once we have approved
theminto the SIP under CAA section 110(k)(3), the commtnents
are fully enforceabl e agai nst MCESD and t he Board under CAA
sections 113 and 304.

W are allowi ng the use of these enforceable commitnent here

¥ In the past, we have approved enforceable commtnents and
courts have enforced these actions against states that failed to
conply with those commtnents. See, for exanple, Anerican Lung
Association of New Jersey v. Kean, 670 F. Supp. 1285 (D.N.J.
1987), affirmed, 871 F.2d 319 (3rd Cir. 1989); NRDC v. N.Y. State
Dept. of Environnmental Conservation, 668 F. Supp. 848

(S.D.N Y.1987); Ctizens for a Better Environnent v. Deukneji an,
731 F. Supp. 1448, reconsideration granted in part, 746 F. Supp.
976 (N.D. Cal. 1990); Coalition for Clean Air, et al. v. South
Coast Air Quality Managenent District, CARB, and EPA, No. CV 97
- 6916 HLH, (C.D. Cal. August 27, 1999). Further, if a state
fails to neet its commtnents, we can nmaeke a finding of failure
to inplenent the SIP under Section 179(a), which would start an
18-nonth period for the State to begin inplenentation before
mandat ory sanctions are inposed.
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because it is the only approach available at this tinme to assure
t he needed inprovenents to Rule 310. The information needed to
make these inprovenents and to specify the details of these
i mprovenents does not currently exist and nust be devel oped
t hrough additional research and investigation.

Wil e the general techniques for controlling dust from
construction activities are well known (e.g. watering), the nost
effective applications of these general techniques for
controlling em ssions fromany particular construction site in
Mari copa County (e.g., how nmuch water and when to apply it) are
not well known. Construction sites differ in soils (affecting
the quantity of water needed for effective control),
nmet eorol ogi cal conditions (affecting the frequency with which
wat er nust be applied), equipnment size/use (affecting quantity
and plume characteristics of dust generated), project phase
(affecting quantity and time period of dust generated), and |evel
of activity (affecting quantity of dust generated). The
specifics of how controls should be applied to neet the 20
percent opacity standard and ot her applicable Rule 310 standards
wi |l vary depending on these and other site and activity
par anet ers.

One of the enforceable conmtnments by MCESD is to devel op
paranmeters that address various site conditions and are

sufficient to ensure that Rule 310’ s perfornmance standards are
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met nore consistently. The concern captured in this enforceable
commtrment is that, while it is inmportant for sites to have sone
flexibility in selecting which control neasure(s) to inplenent,
there are field circunstances where the technique nust be
inplenmented in a certain manner to be effective. For exanpl e,
wher e hydrophobi c soils exist under dry neteorol ogical
conditions, it may be necessary to water several days prior to
ground di sturbance to allow water to penetrate to the depth of
cut. In some other situations, a tackifyer or surfactant needs
to be added to the water for better penetration. However, these
approaches may be needed only under certain field conditions.
MCESD needs additional tinme to investigate when and where it
woul d be appropriate to require nore specific controls and what
t hose controls shoul d be.

Anot her one of MCESD s commitnents is to nodify Rule 310's
exi sting opacity standard/test method or add an additi onal
opacity standard(s)/test nethod(s), so that they better
characterize fugitive dust sources that create intermttent
plunmes. Information on howto do this nost effectively is
currently lacking. Wile derivations on EPA Reference Method 9
(the standard opacity test nethod) observations have been adopted
in Rules 310 and 310.01 for unpaved roads and unpaved parking
areas to better accommobdate the tenporal nature of plunes from

vehi cl e passes, additional field research is needed to determ ne
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how observation intervals and ot her aspects of opacity readi ngs
can be better tailored to the variety of intermttent plunes
generated by construction equi pment and activities.

Once we determ ne that circunstances warrant the use of an
enforceable comm tnent, we believe that three factors should be
considered in determ ning whether to approve the enforceabl e
commtnments: (1) whether the commtnent addresses a limted
portion of the statutorily-required program (2) whether the
state is capable of fulfilling its commtnent; and (3) whether
the commtnent is for a reasonabl e and appropriate period of
tine.

First, MCESD s comm tnents address a very limted portion of
the CAA's requirenents for the inplenmentation of BACM and t he
inclusion of MSM In this case, MCESD s commtnents are
i nprovenents to aspects of the already-adopted and i npl enented
Rul e 310; inprovenents that, we agai n enphasi ze, cannot be nade

at this tinme because additional research is needed. Second,

¥ 1n 1994, in considering EPA's authority under section

110(k) (4) to conditionally approve unenforceable commtnents, the
Court of Appeals for the District of Colunbia Crcuit struck down
an EPA policy that would allow States to submt (under limted

ci rcunstances) commtnents for entire prograns. Natural
Resources Defense Council v. EPA, 22 F.3d 1125 (D.C. Cr. 1994).
While we do not believe that case is directly applicable here, we
agree with the Court that other provisions in the Act contenpl ate
that a SIP subm ssion will consist of nore than a nere
commtrment. See NRDC, 22 F.3d at 1134.

1 As we will discuss later, MCESD has also conmtted to adopt a
rule for certain types of charbroilers. This comm tnent does not
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MCESD has committed resources adequate to fulfill its commtnents
and has provide information on its work plan for conpleting the
necessary technical work. See Maricopa County conmtnents as
revi sed Decenber 19, 2001.

The final factor is whether the conmtnent is for a
reasonabl e and appropriate period. Al but one of the
comm t ments have deadl i nes of Decenber 2002, |ess than a year
after their approval. The other commtnment is the inplenentation
of a second | evel of dust control education that will begin in
the March to June 2003 tinme frame. See Maricopa County
commtnments as revised Decenber 19, 2001. G ven the conplexity
of the tasks required by the commtnents, we believe that these
schedul es are expeditious. Mdreover, they are consistent with
the attai nnent and RFP denonstrations in the plan.

Qur approach here of accepting enforceable conmtnents that
are limted in scope is not new W have historically recognized
that under certain circunstances, issuing a full approval may be
appropriate for a subm ssion that consists, in part, of an
enforceable conmtnent. See e.g., 62 FR 1150, 1187 (January 8,
1997) (ozone attai nment denonstration for the South Coast Air
Basin); 65 FR 18903 (April 10, 2000) (revisions to attainnent

denonstration for the South Coast Air Basin); 63 FR 41326 (August

change our anal ysis here because, even when conbined with the
commtnments to inprove Rule 310, it is a very small part of the
denonstration that the plan includes MsSM
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3, 1998) (federal inplenentation plan for PM 10 for Phoenix); 48
FR 51472 (State Inplenmentation Plan for New Jersey).

Not hing in the Act speaks directly to the approvability of
enforceabl e comm tnents. However, we believe that our
interpretation is consistent with its provisions. For exanple,
CAA section 110(a)(2)(A) provides that each SIP “shall include
enforceable em ssion |imtations and other control neasures,

means or techniques...as well as schedules and tinetables for

conpliance, as may be necessary or appropriate to net the
applicabl e requirenment of the Act.” (Enphasis added.) The
enphasi zed terns nean that enforceable em ssion limtations and
ot her control neasures do not necessarily need to be fully
adopted to neet the Act's applicable requirenents for the

i npl enentati on of BACM and inclusion of MSM Rather, the

em ssions limtations and ot her control neasures nay be

suppl emented with other SIP rules — for exanple, the enforceable
commtnments we are approving today — as long as the entire
package of neasures and rul es provides for BACM and NMSM 16

Comment: ACLPI conments that the CAA requires that SIPs mnust

¢ Qur interpretation that the Act allows for a approval of
limted enforceable conmtnents has been upheld by the Ninth
Crcuit Court of Appeals, as well as by other circuits. See Kanp
V. Hernandez, 752 F.2d 1444 (9th Cr. 1985); Cty of Seabrook v.

EPA, 659 F.2d 1349 (5th GCr. 1981); Connecticut Fund for the
Environnment v. EPA 672 F.2d 998 (2d Cir.), cert. denied 459

U S. 1035 (1982); Friends of the Earth v. EPA 499 F.2d 1118 (2d
Cr. 1974).
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provi de for the inplenmentation of all RACM and that the
Governor's Agricultural Best Managenent Practices Conmittee
identified a variety of available and feasible control neasures
which are included in the agricultural general permt rule as
BMPs. ACLPI asserts that the Rule does not neet the CAA
requi renent for all RACM because it only requires the
i npl enentati on of one BMP fromeach of three categories of farm
activities even if the inplenentation of nore than one BVMP woul d
be technol ogically and econom cally feasible.
Response: This comrent is neither germane to today's action nor
timely. 1In today's action, we have addressed only whet her
Arizona's BMP general permt rule provides for the inplenmentation
of BACM and the inclusion of MSM W have not addressed whet her
it also provided for the inplenentati on of RACM because we have
al ready done so in an earlier rulenmaking that was finalized on
Cctober 11, 2001. The appropriate tinme for ACLPI to raise issues
regardi ng whet her the general permt rule neets the CAA's RACM
requi renent for agricultural sources in the Phoenix area was
during the comment period on this earlier rul emaking. ACLPI made
comments on this earlier rulemaking, and we fully addressed those
comments in the final action. See 66 FR 51869, 51871. See al so,
66 FR 34598 (June 29, 2001).
Comment: ACLPI asserts that the netropolitan Phoeni x area pl an

fails to include the nbst stringent nmeasures as required by CAA
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section 188(e) because it does not uniformy require the
cessation of tilling on high wind days as South Coast Rule 403
rul e does but rather includes it as one neasure anong sever al
that a farner may choose to inplenment. ACLPI further asserts

that ADEQ s attenpt to justify this deviation by stating that "no
research currently exists which denonstrates that cessation of
high wind tilling when gusty wi nds exceed 25 nph in the Mricopa
County area is nore effective at reducing PM 10 then the

agricultural PM 10 general permt..." is irrelevant because the
appropriate inquiry is whether the cessation of tilling on high
wi nd days conmbined with the inplenentation of at |east one other
BMP woul d be nore effective at reducing PM 10 which ACLPI cl ai s,
wi t hout support, it would be.

Response: South Coast Rule 403 does not require cessation of
tilling on high wind days. Rule 403 includes a |list of optional
nmeasures an affected source can use to reduce PM 10. For
agricultural sources affected by Rule 403, the South Coast AQVD
devel oped a series of farm ng practices that can be used by a
grower as alternative nmeans to conply with the requirenents of
Rul e 403. These practices are listed in "Rule 403 Agricul tural
Handbook: Measures to Reduce Dust from Agricultural Operations in
t he South Coast Air Basin" (“Handbook”). |If a grower decides to

opt for conpliance with the Rule by utilizing the dust control

practices in the Handbook, the grower nust cease tilling and soi
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preparati on operations when wi nds are over 25 nph.

The requirenment to cease tilling on high wind days is found
in Rule 403.1 (“Wnd Entrai nment of Fugitive Dust”). The
requirenent is applicable only to the Coachella Valley (Palm
Springs area) of the South Coast air basin and has a nunber of
exenptions. See South Coast Rule 403.1, sections (a), (d)(4),
and (h)(4).

The BMP general permt includes “limted activity during
hi gh wi nd events” anong the list of BMPs fromwhich a grower can
select. The BWMP Committee and Arizona decided not to require
cessation of tilling on high wind days as a provision in the
general permt for a nunber of technical and practical reasons,
the main ones being the infrequency of high wind events in the
Phoeni x area, especially in conparison to the frequency of high
wi nd events in the Coachella Vall ey.

Based on | ocal neteorol ogical data, MAG estinmated that there
were 11 days in 1995 with winds greater than 15 nph. 1In the
Phoeni x nonattai nnent area, the State determ ned that a snal
percentage (i.e., 15 percent) of tilling occurs during the high
wi nd season (i.e., March through Septenber). Wthin the high
wi nd season, only 4 percent of days have w nd speeds greater than

15 nph. ' The Coachella Valley is nmuch nore windy, typically

7 I'n fact, when using nmean hourly w nd speed observations
averaged over all nonitoring sites in the Maricopa County
nonattai nnent area for 1995, it was estimated that there 29 hours
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experiencing high wind greater than 25 nph on 47 days per year.?!®
Based on this information, the BMP Committee and the State
determ ned that an agricultural requirenent devel oped
specifically for Coachella Valley high wind conditions was not
appropriate for the Phoenix area and that requiring cessation of
tilling on high wind days woul d not be reasonabl e because since
it would inpact a small nunber of growers and provide m ni nal
reducti ons.

Ari zona has provided a reasonable justification for not
requiring cessation of tilling during high wind events. 1In the
M croscal e plan, the State shows that it was w ndbl omm dust from
an already tilled agricultural field and not the active tilling of
that field that contributed to the 24-hour exceedance at West
Chandl er. See Mcroscale plan, pp. 16. 1In the serious area plan,
the State denonstrates that the BMP general permt rule as adopted

in conbination with other adopted neasures provides for

with wi nd speeds between 15 and 19.9 nph, 7 hours with w nd
speeds between 20 and 24.9 hours, and only one hour with w nd
speeds over 25 nph. MAG TSD, Appendix Il, Exhibit 7 "Wnd
Criteria and Associ ated Em ssions for Regional Particulate Matter
Model i ng, " Updated April 13, 1999, p. 3.

8 The Coachella Valley is not the only agricultural area in the
South Coast district. Riverside (outside of the Coachella
Val | ey) and San Bernardi no Counties are the predom nant
agricultural areas in region. These areas experience w nds
greater than 25 nph approximately 25 and 23 days per year,
respectively, yet the South Coast does not inpose the cessation
of tilling requirenment in these areas unless a grower opts to use
the practices listed in the Handbook as the neans of conplying
with Rul e 403.
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expeditious attainment of the 24-hour PM 10 standard in the
Phoeni x area and is not necessary for expeditious attainment of
the annual standard in the area. Finally, the State through its
BMP comm ttee has determ ned that the requirenent for one BMP per
category is the nost effective econonmcally and technol ogically
feasi bl e control neasure for agricultural sources in the Phoenix
area. Gven all of this, the State has reasonably declined to
mandat e the cessation of tilling during high wi nds when faced with
an absence of data that it would be make the BWP rule nore
effective.?®
Comment: ACLPI asserts that because Arizona is seeking an
extensi on of the PM 10 nonattai nnent date to Decenber 31, 2006, it
must show that its plan includes the nost stringent neasure for
each source category, including agriculture, citing CAA section
188(e). It then contends that South Coast Rule 403 is
significantly nore stringent than the general permt rule, noting
that Rul e 403 establishes six categories of managenent practices
and requires operators to inplement at |east one of the |isted

practices in 5 of 6 categories (i.e., Active, Farm Yard Area,

19 We note that one exenption fromRule 403.1's cessation of
tilling requirenent is when tilling activities result in a net
reduction of wind blown fugitive dust, an exenption that is
applicable only if wind blown fugitive dust is not visible from

tilled soil, but is visible fromuntilled soil within the sane
agricultural parcel. Rule 403.1 (h)(4)(B). This exenption shows
that there are sone situations when cessation of tilling during a

hi gh wi nd event is actually counter-productive and thus it is not
al ways nore effective to conbine it with another BMP.
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Track- Qut, Unpaved Roads, and Storage Pile) and three neasures in
the "l nactive" category. ACLPI clains that when the cessation of
tilling on high wind days is included, each comrercial farmer is
required to inplenment a mninmum of nine control measures and that
Arizona's programonly requires a total of three control neasures.
To qualify and obtain an extension of the attainment date, the
Arizona SIP must include agricultural mnmeasures that are at | east
as stringent as Rule 403.
Response: Neither the CAA nor EPA policy requires that areas
seeki ng attai nnent date extensions include w thout exception the
nost stringent measures for each source category. The CAA
requires only that the plan include the nbost stringent nmeasures
found in the inplenmentation plan of other States or used in
practice that are feasible in the area. See CAA section 188(e).
W interprets the MSM provision to not require any neasure that is
i nfeasi ble on technol ogi cal or econom c grounds, any neasure for
i nsignificant source categories, and any neasure or group of
measures that would not contribute to expeditious attainnent. See
24- hour standard proposal at 50282- 84.

ACLPI is not correctly characterizing the requirenents of the
South Coast's agricultural control neasures (which are found in
Rul es 403 and 403.1). Agricultural operations are required to
conply with the provisions of Rule 403 unless the person

responsi bl e for such operations voluntarily inplenents the
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conservation practices contained in the nost recent Rule 403
Handbook. See Rule 403 (h)(1)(B). The Handbook, and not the rule
itself, has the requirenent to inplenent at |east one of the
listed practices in 5 of 6 categories and three nmeasures in the
| nacti ve category. A grower, however, only has to inplenent
practices for those categories of agricultural operations that
they actually have; thus if s/he does not have one of the activity
categories and/or inactive fields then the nunber of practices
s/he nust inplenent is fewer. As we have noted above, the
requi renent for cessation of tilling on high wi nd days applies
only in the Coachella Valley portion of the South Coast district
and is a requirenent on all agricultural operations in the other
portion of the district only when a grower opts for using the
Handbook to conply with Rul e 403. Therefore, ACLPlI exaggerates
the requirenments of the South Coast agricultural control program
when it clainms the programrequires each commercial farmer to
i mpl emrent a m ni num of ni ne managenent practices. 2

We agree that in general Rule 403 (or the Handbook) is l|ikely

to be nore stringent than the general permt rule. W, however,

20 W also note that for inactive fields, the Handbook all ows
agricultural operators to conply with |ocal jurisdiction
requirenents in lieu of inplenenting three practices (Handbook,
section Il, p.4.) and that a field which has been wi thdrawn from
agricultural use in the Phoenix area becones subject to MCESD
Rul e 310.01's BACM MsSM | evel requirenents for open areas and
vacant lots. All these control options denonstrate that the six
categories/nine practices versus three categories/three practices
conparison i s m sleading.
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al so agree, as discussed below, with the State’ s assessnent that
the South Coast requirenents are infeasible for the Phoeni x area
and that the general permt rule represents the nost stringent
econonmi cally and technologically feasible agricultural control
program for the area.

I n assessing South Coast’s requirenments, the BMP Committee
and ADEQ determi ned that because of the |ack of adequate technica
i nformati on concerning BMP costs and effectiveness, requiring at
| east one BMP for the three agricultural categories adequately
addressed agricultural sources of PM10 in the Maricopa County
nonattai nnment area. ADEQ concl uded that:

The agricultural general permit cannot mrror South

Coast Rule 403 for a variety of reasons. One nmain

reason is that agriculture in Maricopa area is primrily

flood irrigated. The South Coast has dryl and,

irrigated, and sprinkler irrigated agriculture. The

actual amount of irrigation water and frequency of

irrigation can effect wind erosion estimtes and the

effecti veness of different control measures under

different conditions. Therefore, the BMPs for Maricopa

County were based on practical applications during those

times when the fields were not flooded. Also, because

the application of nore than one BMP at a tine for a

sel ected category would only provide increnmental PM 10
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reductions, sonetines at an uneconomni cal cost,

flexibility was provided in the rule to allow the expert

(the farmer) to decide what BWMP shoul d be applied when

and where.

As we discussed in the proposal for the 24-hour standard (see
24- hour standard proposal at 50268) and as we concl uded in our
original FIP nmeasure for the agricultural sector (63 FR 41332),
the BMP Conmittee found that agricultural PM 10 strategi es nust be
based on | ocal factors because of the variety, conplexity, and
uni queness of farm ng operations and because agricul tural sources
vary by factors such as regional climte, soil type, grow ng
season, crop type, water availability, and relation to urban
centers.

While the Commttee surveyed neasures adopted in other
geographi ¢ areas, including South Coast, these neasures were of
[imted utility in determ ning what neasures are available for the
Maricopa County area. Gven the limted scientific information
avai l able and the nyriad factors that affect farm ng operations,
the BMP Conmittee concluded that requiring nore than one BWMP coul d
not be considered technologically justified and coul d cause an
unnecessary econom ¢ burden to farnmers. BWMP TSD, p. 18.

Addi ng to concerns about the economc feasibility of
requiring nore BMPs per farm ng activity is the general

uncertainty regarding the cost of the BMPs and continued viability
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of agriculture in Maricopa County. Between 1987 and 1997, the
nunber of farms operating in Maricopa County declined by
approximately 30 percent and the anount of |and farmed declined by
approximately 50 percent. This trend is expected to continue.
Finally, in order to justify additional requirenents for farm ng
operations in the area beyond those in the general permt rule,
the BMP Conmittee determ ned that a significant influx of noney
and additional research woul d be needed.

Based on all of these factors, the BMP Comm ttee concl uded
t hat the Handbook’s control requirenments were neither
technol ogically nor economically feasible for agricultural sources
in Maricopa County and therefore are not feasible for the Phoenix
area. BMP TSD, p. 18.

W agree with the analysis of the BMP Committee. As noted
previ ously, the devel opnment of the general permt rule was a
mul ti-year endeavor involving an array of agricultural experts
famliar with Maricopa County agriculture. Maricopa County is
only the second area in the country where formal regulation of PM
10 em ssions fromthe agricultural sector has ever been attenpted.
We conclude that the Rule 403 s and the Handbook’s requirenents
are neither technologically nor economcally feasible for Maricopa
County and thus Arizona need not include themin the Phoeni x
serious area plan in order for us to grant an attai nnment date

ext ensi on under CAA section 188(e).
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Comment: ACLPI clains that there is no justification for rel axing
the stringency of Rule 403 because virtually all of the control
neasures listed in Rule 403 are in the Arizona rule and so it is
clear that their inplenmentation is feasible. ACLPI asserts that
Arizona's contention that "the application of nore than one BWMP at
atime for a selected category would only provide for increnenta
PM 10 reductions sonetinmes at an uneconom cal cost,” is not
supported by any conpetent data, inproperly delegates regulatory
di scretion to the regulated community, and ignores the clear
mandat es of the Act.
Response: W agree that the many of the individual best
managenent practices in the Rule 403 Agricultural Handbook are
al so feasible practices for the Phoenix area. Arizona, through
the BMP conmittee, also agreed and incorporated many of theminto
the general permt rule. However, the feasibility and adoption of
any one BMP has little rel evance here because neither Rule 403,
t he Handbook, nor the general permt rule requires the
i npl enentation of any specific BMP, rather they require the
i npl enentation of at |east one BWMP froma |ist of possible BWMs
for each of several categories of farm operations.

As has been noted many times before, little data is avail able
on the cost of inplenmenting specific BMPs in the Phoenix area.

Using what |ittle data was avail able and the technical expertise
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of local farners, state and federal agricultural agencies,? and
agricultural experts fromthe University of Arizona, Arizona
determ ned that requiring the inplenentation at |east one BMP for
each of the three categories of agricultural activities is the
nost stringent |evel of control that is economcally and
technol ogically feasible for the Phoenix area. This conclusion
was arrived at only after a | engthy and open process and only
after taking into consideration South Coast's approach to
agricultural control. See 66 FR 3458, 34601.

We do not agree that the general permt rule inproperly
del egates regul atory discretion to the regulated community. The
general permt rule follows the sane general control format as
Rul es 310 and 310.01. This format allows the regulated entity
(e.g., construction site operator, vacant |ot owner, unpaved
parking | ot owner, etc.) to choose froma |list of options for
controlling its source.? For exanple, an unpaved parking | ot
owner may pave, gravel, or apply a chem cal stabilizer. See Rule

310. 01, section 303.1. This control format is the standard nodel

2l The BMP Committee is conposed of five local farmers, the
Director of ADEQ the Director of the Arizona Departnent of
Agriculture, the State Conservationist for the United States
Department of Agriculture’ s (USDA) Natural Resources Conservation
Service (NRCS) state office, the Dean of the University of
Arizona's College of Agriculture, and a soil scientist fromthe
University of Arizona.

22 This control format is also used in South Coast's fugitive
dust rules, including Rules 403, 403.1, and 1186. W approved
these rul es on Decenber 9, 1998 (63 FR 67784).
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for fugitive dust rules and has devel oped over tinme because of the
need to i npose effective but reasonable and feasible controls on a
| arge nunber of simlar but distinct sources. For the Phoeni x
serious area plan, we have found that the control neasures using
this format provide for the inplenentati on of BACM and the
i nclusion of MSM for a nunber of significant source categories.
As much as (if not nore so than) an unpaved parking | ot owner or a
vacant |lot owner, a grower is in the best position to determ ne
whi ch BMPs are best and nost effective for the conditions on
hi s/ her farm
Comment: ACLPI asserts that because the general permt rule fails
to require any specific control requirenents, there is no way that
the State can know or neaningfully predict what the effect of the
rule will be and thus any estimted em ssions reduction is
entirely specul ative and thus inadequate under the CAA
Response: As we noted in a previous comment, the general permt
rule follows the sanme standard control fornmat used by many
fugitive dust rules, such as Rules 310 and 310.01 (and Rul e 403
and the Rule 403 Agricul tural Handbook). This format allows the
regul ated entity to choose froma list of options for controlling
its source.

Em ssion reductions fromthese types of rules need to be
guantified because they often constitute the primry control

strategy needed to denonstrate attai nment and/or RFP. The
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accept ed nmet hodol ogy for quantifying themis to assune that sone
fraction of the regulated sources will choose a particular control
option. For exanple, the assunption used in the Phoenix plan to
guantify em ssion reductions fromthe unpaved parking | ot neasure
is that one third of the regulated lots will be paved, one-third
will be graveled, and one-third will be chemcally stabilized.
See MAG TSD, p. V-17. Provided that the assunptions are
reasonabl e, we accept the resulting em ssion reductions estinate.

To prepare the em ssion reductions estimtes for the general
permt rule, ADEQ hired URS. To estimate the reductions, URS
determ ned the nost likely inplenentation scenario. This scenario
was based on avail able data on the crops grown and their acreage
in the Phoenix area as well as on interviews of growers in the
Phoeni x area about which BMPs they would nost |ikely use in
certain situations. The growers, having intimte know edge of the
crops and growi ng conditions in the area, are the techni cal
experts on how the BMP rule will be inplenented. By going to the
techni cal experts, URS and Arizona reduced the |evel of
uncertainty in the em ssion reduction estinmates to the extent
practi cabl e.

We believe that their approach is reasonabl e given the
situation. Mst of the BWMPs have never been applied in Mricopa
County or el sewhere, and until the BMPs are fully inplenented and

ADEQ has had adequate tine to evaluate their effectiveness, there
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will always be sone degree of uncertainty regardi ng actua
em ssion reductions. Wile it is possible that the reductions
could be I ess than expected, it is equally plausible that the
reductions will be greater than expected.

We note that no matter how specifically a rule is witten, no
one can ever know for certain what the future em ssion reductions
fromit wll be. Estimates of future em ssion reductions require
assunptions about future activities that are always specul ative to
a degree. In nmaking em ssion reduction estimates, we attenpt to
reduce the uncertainties to the extent possible, but we can never
totally elimnate them

Quantification of em ssion reductions fromrules is a
necessary part of neeting the Act's requirenments for reasonable
further progress and attai nment denonstrations and quantitative
m | estones. Beyond setting the requirenents (and requiring
attai nment denonstrations be based on air quality nodeling, see,
for exanple, CAA section 189(b)(1)(A)), the Act leaves it to EPA' s
expertise to determ ne what constitutes technically acceptable
denonstrations. As we have di scussed above, Arizona followed
standard and accepted procedures for quantifying em ssion
reductions fromthe BMP general permt rule and as a result we
find the resulting estinmates acceptable for the serious area plan.
Comment: ACLPI disagrees with EPA' s conclusion that the

nmet ropol i t an Phoeni x serious area plan adequately denonstrates
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that attai nment by Decenber 31, 2001 is inpracticable because the
plan fails to adopt all BACM for significant sources, fails to
i npl enent sonme neasures in a tinely manner or relies on nere
commtrents and i nproperly excludes BACM for de mnims sources.
ACLPI asserts that the plan inproperly fails to anal yze whet her
the area would be in attai nment by the 2001 deadline if all BACM
wer e adopted and inplenented on tine.
Response: W have carefully reviewed the plan and have found that
it provides for the inplenentation of BACM assures tinely
i npl enentati on of neasures, and relies on enforceable commtnents
only where they are the only feasible neans of providing for the
i npl enentati on of BACM as required by CAA section 189(b)(1)(B)
See annual standard proposal at 19984 and the 24-hour standard
proposal at 50273.

As we have discussed previously, neither the CAA or EPA
gui dance requires the inplenentation of all BACM Both only
require that a state provide for the inplenentation of best
avai |l abl e control nmeasures on its significant source categories.
Both also allow the de mnims sources to be exenpted fromthe
BACM requi renment. See CAA section 189(b)(1)(B) and the Addendum
at 42014.

Contrary to ACLPI’'s assertion, the plan does provide a clear
denonstration that even with the inplenentati on of BACM on al

source categories including de mnims categories, the Phoeni x
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area would not be in attainnent of either PM 10 standard by the
end of 2001. This denbnstration is a necessary part of show ng
that the plan correctly determ nes which source categories are de
mnims and which are significant. See MAG plan, pp. 9-9 to 9-15
and the section “BACM Analysis — Step 2, Mdel to Identify
Significant Sources” in the EPA TSD.
Comment: ACLPI disagrees with EPA s conclusion that the
nmet ropol i t an Phoeni x serious area plan adequately denonstrates
attainment by the earliest date practicable after Decenber 31,
2001 because the plan fails to adopt all feasible MSM fails to
i npl enent sonme neasures in a tinely manner or relies on nere
commtrents and inproperly excludes MSM for de minim s sources.
ACLPI asserts that the plan inproperly fails to anal yze whet her
the area would be in attainment earlier if all MSM were adopted
and inplemented in a tinely manner.
Response: W have carefully reviewed the plan and have found that
it includes all feasible MSMto our satisfaction, assures tinely
i npl enentati on of neasures, and relies on enforceable commtnents
only where they are the only feasible neans of providing for the
i npl enentati on of MSM or ot her neasures necessary for tinely
attainment. See annual standard proposal at 19984 and the 24-hour
standard proposal at 50274. W note again that the Phoeni x serious
area plan did not exclude any MSM on the basis of de mnims

source categor i es.
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Comment: ACLPI conmments that the plan fails to include
contingency neasures, noting the purpose of contingency neasures
is to assure continued progress toward attainnent while the SIP is
being revised if a state fails to make RFP or attain by the
applicable attainment date. ACLPlI asserts that if a state fails
to make RFP or tinely attain, the obvious conclusion is that the
currently inplenmented control neasures are insufficient and
addi ti onal nmeasures are needed and that this is true regardl ess of
whet her the inplenented neasures were relied upon in the RFP and
attai nment denonstrations and for this reason, EPA s suggestion
that the contingency neasure requirenent can be satisfied by
commtted neasures that are inplenmented but not relied upon in the
denonstrati ons defeats the purpose. ACLPI contends that the
proposed SIP nmust include contingency neasures that wll take
effect without further action by the State or Adm nistrator and
the SIP does not include any such neasures.
Response: The netropolitan Phoeni x serious area plan does contain
contingency neasures. For the annual standard, the plan relies on
the agricultural BMP general permt rule as a contingency mneasure.
For the 24-hour standard, the plan relies on the paving or
treatment of unpaved roads measure. Both nmeasures are currently
bei ng i npl enented but the em ssion reductions fromthem are not
necessary for denonstrating RFP and attai nnent for the annual

standard (general permt rule) and 24-hour standard (unpaved road
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measur es) .

Failure to nake RFP or attain does not necessarily nmean that
new controls nmust be adopted. Failure to nake RFP or attain can
be the result of the failure to inplenment already commtted to or
adopted controls, delays in the inplenentation of control
nmeasures, and nonconpliance. |In these cases, correcting the
i npl enent ati on problem or nonconpliance corrects the RFP or
attai nnent failure.

There are a nunber of benefits to allow ng and even
encouraging the early inplenentation of contingency neasures. The
chief benefit is that their em ssion reductions and thus their
public health benefit are realized early. Another is that it
allows states to build uncredited cushions into their attainnent
and RFP denonstrations, a cushion which nmakes actual failures to
make progress or attain less |ikely.

Measures that have al ready been inplenented clearly nmeet the
section 172(c)(9) requirenent that contingency neasures take
effect without further action by the State or Adm nistrator.
Comment: ACLPI asserts that the Agricultural BMP general permt
rul e cannot be used as a contingency mnmeasure because it is not a
“specific neasure[] to be undertaken if the area fails to nake
reasonabl e further progress, or to attain the [ NAAQS]...” and
there is nothing in the rule that is triggered upon a showi ng of

failure to make RFP. ACLPI quotes EPA gui dance at 60 FR 56129
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that “[c]ontingency nmeasures should consist of other control
nmeasures that are not part of the area’s control strategy.”
Response: W note that the Agricultural BWMP general permt rule
is a contingency neasure for the annual standard only. Em ssion
reductions fromthe rule are not necessary to denonstrate RFP or
expeditious attainment, and therefore, the rule is not part of
Arizona' s primary control strategy for attaining the annual
standard. Em ssion reductions fromthe rule are necessary to
denonstrate RFP and expeditious attainment of the 24-hour standard
and the State chose a different neasure, the unpaved road neasure,
to serve as the contingency neasure for the 24-hour standard.

Not hing in CAA section 172(c)(9) requires that contingency
nmeasure be triggered only if there is a failure to nake RFP or to
attain. Contingency neasure nust be undertaken if there is a
failure to make RFP or attain but the Act does not bar a state
fromusing other triggers as a reason to inplenent them e.g., a
determ nation that the nmeasure is needed for attai nment of another
standard or to neet another CAA requirenment. This is the case
here; the BMP general permt rule is both needed for attai nment of
t he 24-hour standard and to neet the CAA's BACM requirenent.

Areas that nust neet the BACM MSM and “attai nment by the
earliest alternative date practicable” requirenent are in a
difficult position when it comes to contingency neasures. Adopted

but uni npl enent ed conti ngency neasures are likely to be feasible
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BACM and/ or MSM W discussed this dilemma in the proposed
approval for the 24-hour standard at 24-hour standard proposal at
50279:

Certain core control nmeasure requirenents such as
RACM BACM and MSM may result in a state adopting and
expeditiously inplenmenting nore neasures than are
strictly necessary for expeditious attai nnent and/or
RFP. Because of this and because these core
requi renents effectively require the inplenentation of
all non-trivial neasures that are technologically and
econonmically feasible for the area, states are left with
few, if any, substantive uninplenented control neasures.
In fact, under the Act’s PM 10 pl anning provisions, if
there were a neasure or set of neasures that were
technol ogi cally and economi cally feasible and could
col l ectively generate substantial em ssion reductions,
e.g., one year’s worth of RFP, then a state woul d be
hard pressed to justify withholding their
i npl enent ati on.

If we read the CAA to demand that the only
accept abl e conti ngency neasure are those that are
adopted but not inplenented, then states face a
difficult choice: adopt the controls for inmediate

i npl enentation and clearly neet the core control neasure
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requi renents but fail the contingency neasure

requi renent or adopt the control neasures but hold

i npl enentation in reserve to neet the contingency

measure requirenment but potentially fail the core

control neasure requiremnents.

However, states do not need to face this difficult

choice if we read the CAA to all ow adopted and

i npl enent ed neasures to serve as contingency neasures,

provi ded that those neasures’ em ssion reductions are

not needed to denonstrate expeditious attainnment and/or

RFP. There is nothing in the | anguage of section

172(c)(9) that prohibits this interpretation.

ACLPI cites as EPA gui dance, our 1995 proposed approval of
the noderate area PM 10 SIP for the Yakima, Washi ngton
nonattai nnent area. This proposal, however, sinply affirns our
position here. In this case, Washington State used as a
contingency neasure for the Yakim area, a wood stove buy back
program At the tinme we proposed to approve it as a contingency
nmeasure, the program had been in operation for nore than two years
and had already replaced 70 wood stoves. W proposed to approve
it as a contingency neasure because the em ssion reductions from
the program were “100 percent overcontrol,” that is, not necessary
for attainnent. See 60 FR 56129, 56132 (Novenber 7, 1995). W

finalized this approval at 63 FR 5269 (February 2, 1998).
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V. Fi nal Actions

A. Approval of the Serious Area Plan

We are taking final action to approve the foll ow ng el enents
of the serious area PM 10 plan for the netropolitan Phoeni x area.

For the annual standard:

CAA Provi sion SIP Submttal and Cite for Proposed
(cite) Dat e Appr ova

Base year em ssion MAG pl an, annual standard

i nventory February 16, 2000 proposal at 19970

(section 172(c)(3))

Denmonstration that the
pl an provides for the

i npl enentati on of RACM
and BACM for each
significant source

cat egory

(sections 189(a)(1)(c)
and 189(b)(1)(b)):

e On-road notor MAG pl an, annual standard
vehi cl es February 16, 2000 proposal at 19973
and 24- hour
standard proposal
at 50258
* Non-road notor MAG pl an, 24- hour standard
vehi cl es February 16, 2000 proposal at 20260
e Paved road dust MAG pl an, annual standard
February 16, 2000 proposal at 50274
* Unpaved parki ng MAG pl an, annual standard
| ots February 16, 2000 proposal at 19976
* Disturbed vacant MAG pl an, annual standard
| ots February 16, 2000 proposal at 19977
* Unpaved roads MAG pl an, annual standard

February 16, 2000 proposal at 19978



e Construction
activities and sites

* Agriculture (BACM
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MAG pl an,
February 16, 2000

BMP TSD, June 13,

24- hour standard
proposal at 50265

24- hour standard

only) 2001 proposal at 50268
* Residential wood MAG pl an, annual standard
conbusti on February 16, 2000 proposal at 19982
e Secondary MAG pl an, annual standard
ammoniumnitrate February 16, 2000 proposal at 19982

sour ces

Denonstration of the MAG pl an, annual standard

i npracticability of February 16, 2000 proposal at 19984
attai nment by 2001

where the State has

applied for an

attai nnment date

ext ensi on under

section 188(e)

(section 189(b) (1) (A

(ii))

Denonstrati on of MAG pl an, annual standard
attai nnent by the nost February 16, 2000 proposal at 19985
expedi tious

alternative date

practicabl e

(section 189(b) (1) (A

(ii))

Denonstrati on of MAG pl an, annual standard
reasonabl e further February 16, 2000 proposal at 19988
progress

(section 172(c)(2))

Quantitative MAG pl an, February annual standard
M | est ones 16, 2000 proposal at 19988

(section 189(c))




| ncl usi on of the nobst

stringent neasures
(section 188(e))
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MAG pl an,
February 16, 2000
(except for
agricul tural

annual standard
proposal at 19984
(except for
agricul tural

sour ces) BMP TSD, sour ces)
June 13, 2001 24- hour standard
(agricul tural proposal at 50268
sour ces) (agricul tural
sour ces)
Denonstration that MAG pl an, annual standard
maj or sources of PM 10 February 16, 2000 proposal at 19971

precursors such as
ni trogen oxi des and

sul fur dioxi de do not

contribute
significantly to
vi ol ati ons
(section 189(e))

Cont i ngency neasur es

MAG pl an,

24-hour standard

(section 172(c)(9)) February 16, 2000 proposal at 50279
as revised by BM
TSD, June 13, 2001
Transportation MAG pl an, annual standard
conformty budget February 15, 2000 proposal at 19970
(section 176(c))
Provi sions for MAG pl an, annual standard
assuring adequate February 16, 2000 proposal at 19988

resour ces,
and | egal
carry out the plan
(section

110(a) (2) (B (1))

personnel ,
authority to

(for all categories
for both standards
except for
agriculture

sour ces)

(except for
agriculture

sour ces)

24- hour standard
proposal at 50280

For the 24-hour standard:

CAA Provi sion
(cite)

SIP Submttal and
Dat e

Cite for Proposed
Appr oval

Base year em ssion
i nventory
(section 172(c)(3))

MAG pl an,
February 16, 2000

st andard
at 19970

annual
pr oposal




Denonstrati on that the

pl an

provi des for the

i npl enent ati on of RACM
and BACM for each

si gni

fi cant source

cat egory

(sect

ions 189(a)(1)(c)

and 189(b) (1) (b)) :

On-road notor

vehi cl es

Non-road notor

vehi cl es

| ots

| ots

Paved road dust

Unpaved par ki ng

Di st ur bed vacant

Unpaved roads

Construction

activities and sites

only)

Agricul ture (BACM

Resi denti al wood

conbusti on

Secondary

ammoniumnitrate
sour ces
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MAG pl an,
February 16, 2000
MAG pl an,
February 16, 2000
MAG pl an,
February 16, 2000
MAG pl an,
February 16, 2000
MAG pl an,
February 16, 2000
MAG pl an,
February 16, 2000
MAG pl an,
February 16, 2000

BMP TSD, June 13,
2001

MAG pl an,
February 16, 2000

MAG pl an,
February 16, 2000

24-hour standard
proposal at 50258
and 50259

24- hour standard
proposal at 50259

24- hour standard
proposal at 50260

24- hour standard
proposal at 50263

24- hour standard
proposal at 50263

24- hour standard
proposal at 50264

24- hour standard
proposal at 50265

24- hour standard
proposal at 50268

24- hour standard
proposal at 50271

24- hour standard
proposal at 50271




Denonstrati on of the
i npracticability of

attai nment by 2001

where the State has

applied for an
attai nnment date
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MAG pl an,
February 16, 2000
(regional)

BMP TSD,

June 13, 2001

(G | bert and West

24- hour standard
proposal at 50273

ext ensi on under Chandl er)

section 188(e)

(section 189(b) (1) (A

(ii))

Denonstrati on of MAG pl an, 24- hour standard

attai nment by the nost

expedi tious
alternative date
practicabl e

(section 189(b) (1) (A

(ii))

February 16, 2000
(regional)

BMP TSD,

June 13, 2001

(G | bert and West
Chandl er)

proposal at 50275

Denonstrati on of
reasonabl e further
progress

(section 172(c)(2))

BMP TSD,
June 13, 2001

24- hour standard
proposal at 50278

Quantitative
M | est ones
(section 189(c))

BMP TSD,
June 13, 2001

24- hour standard
proposal at 50279

| ncl usi on of the nobst

stringent neasures
(section 188(e))

MAG pl an,
February 16, 2000
(except for

agricul tural sources)

BMP TSD,
June 13, 2001
(agricul tural
sour ces)

24- hour standard
proposal at 50274

Denonstrati on that

maj or sources of PM 10

precursors such as

ni trogen oxi des and
sul fur di oxi de do not

contribute
significantly to
vi ol ati ons
(section 189(e))

MAG pl an,
February 16, 2000

24- hour standard
proposal at 50257




Cont i ngency neasures
(section 172(c)(9))
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MAG pl an,

February 16, 2000 as
revi sed by BMP TSD,
June 13, 2001

24- hour standard
proposal at 50279

Transportation
conform ty budget
(section 176(c))

MAG pl an,
February 15, 2000

24- hour standard
proposal at 50256

Provi sions for
assuring adequate

resources, personnel,

MAG pl an,
February 16, 2000
(except for

and |l egal authority to agriculture sources)

carry out the plan
(section

110(a) (2) (B (1))

24- hour standard
proposal at 50280

B. Extension of the Attai nnent Date

As aut horized by CAA section 188(e),

we are granting

Arizona s request for a five-year extension of the date for

attai ning both the annual

and 24-hour PM 10 standards. Cur

decision to grant the extension is based on our determ nation that

the State has net the necessary requirenents for granting an

extension of the attainnent date under CAA section 188(e). See

annual standard proposal

50278.

at 19988 and 24- hour standard proposal

at

The five-year extension neans that the statutory

attai nnent date for both standards in the Phoeni x nonattai nnent

area i s now Decenber 31, 2006

C. Approvals of Rules and Commitnents

We are al so approving the followi ng rules and conm tnents

that we proposed for approval in the annual standard proposal at

65 FR 19964:
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Rul e/ Commi t nent Submittal Date
(Dat e of Adoption or Revision)

MCESD Rul e 310 March 2, 2000
(Revi sed February 16, 2000)

MCESD Rul e 310.01 March 2, 2000

(Adopt ed February 16, 2000)

Mari copa County Residenti al January 28, 2000
Wbodbur ni ng Ordi nance
(revi sed Novenmber 17, 1999)

We are al so approvi ng nunerous resol utions adopted in 1997,
1998, and 1999 by the cities and town of the netropolitan Phoenix
area as well as by the Arizona Departnent of Transportation,

Regi onal Public Transportation Agency, and ADEQ Finally, we are
approving Maricopa County's commtnents including the revised
comm t ments adopted on Decenber 19, 2001 and submtted on January
8, 2002.

CAA section 110(l) prohibits us fromapproving a revision to
t he applicable inplenentation plan if that revision would
interfere with any applicable requirenment concerning attai nnment
and RFP or any other applicable requirenent of the Act. W
interpret section 110(l) to nmean, anong other things, that we
cannot approve a plan revision if that revision would nean that
the state's plans would no | onger provide for attainnent or RFP as
these are required by the CAA or if the revision would nean that
the State's plans would no | onger neet another applicable

requi renent of the Act.
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We are revising the Arizona SIP to incorporate the anmended
Rul e 310, Rule 310.01 and the Maricopa County Residenti al
Wbodbur ni ng Ordi nance in place of the previous version of Rule 310
approved in August, 1997 and of the ordi nance approved in
Novenber, 1999. In addition to the effect on attai nment and RFP
the “other applicable requirement of the Act” that we are
concerned with here are the Act’s requirenents for inplenentation
of RACM and BACM and the inclusion in the plan of NMSM

We are approving the expeditious attai nnent and RFP
denonstrations for both PM 10 standards in the Phoeni x serious
area plan. These denonstrations are in part dependent on approval
of the revised Rule 310, Rule 310.01, and the woodburning
or di nance.

We are also finding that the Phoeni x serious area plan
provi des for the inplenentati on of RACM and BACM and t he i ncl usion
of the MSM for the sources subject to these rules and ordi nance
(construction sites, unpaved roads, unpaved parking lots, and
di sturbed vacant |ands, and residential wood burning). Again,
these findings are in large part dependent on approval of the
revised Rule 310 and Rule 310.01. W, therefore, find that the
approval of the revised Rule 310, Rule 310.01, and the Residenti al
Wbodbur ning Restrictions Ordinance will not interfere with Arizona
PM 10 applicable inplenentation plan’s conpliance with the C ean

Air Act’s requirenents for attainnent, RFP, inplenentation of RACM
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and BACM and inclusion of MSM 23

D. Correction of Previous SIP D sapproval s

We are finding that Arizona has corrected the deficiencies

that resulted in the follow ng disapprovals:

Di sapproved El enent Date and Cite of Correction
Di sapproval

| mpl enent ati on of RACM and  August 4, 1997 Appr oved RACM
BACM f or unpaved roads, 62 FR 41856, 41862 and BACM
unpaved parking |ots, denonstrati on
di sturbed vacant |ots, and for the
agriculture af fected
(24-hour standard) cat egori es?
Denonstrati on of August 4, 1997 Appr oved
attainment and RFP for the 62 FR 41856, 41862 attai nment and
West Chandler site (24- RFP
hour standard) denonstration
Denonstrati on of August 4, 1997 Appr oved
attainment and RFP for the 62 FR 41856, 41862 attai nment and
G | bert site (24-hour) RFP
denonstration
| npl enent ati on of RACM August 3, 1998 Approved RACM
(annual standard) 63 FR 41326, 41329 denonstration
Denonstrati on of August 3, 1998 Appr oved
attai nment (noderate area 63 FR 41326, 41329 attai nment
deadl i ne, annual standard) denonstrati on

2 Because the woodburning restrictions ordinance is also a
provision in the State's carbon nonoxi de SIP, we have al so
consi dered the inpact on the CO plan of approving the revised
version. The revision to the ordi nance strengthens its PM 10
provi si ons but does not make changes to its CO provisions;
therefore, its approval will not interfere CO SIP' s provisions
for attainment, RFP, or RACM

24 W\ approved the RACM denobnstration for agricultural sources
on Cctober 11, 2001 at 66 FR 51869.
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The correction of the deficiencies that caused the |last two
|isted disapprovals also permanently lifts the offset sanction
currently inmposed but stayed on the Phoeni x area and ends the
clock for inmposition of the highway funding sancti on.

The full approval of the nmetropolitan Phoenix serious area
PM 10 plan also ends the FIP clock started by the February 6, 1998
finding that the State had failed to submt the plan by the
requi red deadline. See 63 FR 9423 (February 23, 1998).

VI. Adm nistrative Requirenents

Under Executive Order 12866 (58 FR 51735, Cctober 4, 1993),
this action is not a "significant regulatory action” and therefore
is not subject to review by the Ofice of Managenment and Budget.
For this reason, this action is also not subject to Executive
Order 32111, “Actions Concerning Regulations That Significantly
Affect Energy Supply, Distribution, or Use” (66 FR 28355, My 22,
2001). This action merely approves state | aw as neeting federal
requi renents and i nposes no additional requirenents beyond those
i nposed by state law. Accordingly, the Adm nistrator certifies
that this rule will not have a significant econom c inpact on a
substantial nunber of snmall entities under the Regul atory
Flexibility Act (5 U S.C. 601 et seq.). Because this rule
approves pre-existing requirenments under state | aw and does not
i npose any additional enforceable duty beyond that required by

state law, it does not contain any unfunded mandate or
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significantly or uniquely affect small governnents, as descri bed
in the Unfunded Mandates Reform Act of 1995 (Public Law 104-4).

This rule al so does not have tribal inplications because it
wi Il not have a substantial direct effect on one or nore Indian
tribes, on the relationship between the Federal Governnent and
I ndian tribes, or on the distribution of power and
responsi bilities between the Federal Governnent and Indian tribes,
as specified by Executive Order 13175 (65 FR 67249, Novenber 9,
2000). This action also does not have Federalisminplications
because it does not have substantial direct effects on the States,
on the relationship between the national governnent and the
States, or on the distribution of power and responsibilities anong
the various | evels of governnent, as specified in Executive O der
13132 (64 FR 43255, August 10, 1999). This action nerely approves
a state plan and rules inplenenting a Federal standard, and does
not alter the relationship or the distribution of power and
responsibilities established in the Clean Air Act. This rule also
is not subject to Executive Order 13045, “Protection of Children
from Envi ronnental Health Risks and Safety Risks” (62 FR 19885,
April 23, 1997), because it is not economcally significant.

In reviewng SIP subm ssions, EPA's role is to approve state
choi ces, provided that they neet the criteria of the Clean Ar
Act. In this context, in the absence of a prior existing

requi renent for the State to use voluntary consensus standards
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(VCS), EPA has no authority to disapprove a SIP subm ssion for
failure to use VCS. It would thus be inconsistent with applicable
| aw for EPA, when it reviews a SIP subm ssion, to use VCS in place
of a SIP subm ssion that otherw se satisfies the provisions of the
Clean Air Act. Thus, the requirenents of section 12(d) of the
Nat i onal Technol ogy Transfer and Advancenent Act of 1995 (15
U S.C 272 note) do not apply. This rule does not inpose an
information coll ection burden under the provisions of the
Paperwor k Reduction Act of 1995 (44 U. S.C. 3501 et seq.).

The Congressional Review Act, 5 U S.C. section 801 et seq.
as added by the Small Busi ness Regul atory Enforcenent Fairness Act
of 1996, generally provides that before a rule nmay take effect,
t he agency promulgating the rule nmust submit a rule report, which
i ncludes a copy of the rule, to each House of the Congress and to
the Conptroller General of the United States. EPA will submt a
report containing this rule and other required information to the
U.S. Senate, the U S. House of Representatives, and the
Comptroll er General of the United States prior to publication of

the rule in the Federal Register. A mmjor rule cannot take effect

until 60 days after it is published in the Federal Register. This

action is not a “major rule” as defined by 5 U. S.C. section
804(2).
Under section 307(b)(1) of the Cean Air Act, petitions for

judicial review of this action nust be filed in the United States



Approval and Pronul gati on of | nplenentation Plans; Arizona -
Mari copa County PM 10 Nonattai nnent Area; Serious Area Plan for
Attai nnent of the PM 10 Standards, Final Rule. Page 91 of 108.

Court of Appeals for the appropriate circuit by [ FEDERAL REQ STER

OFFI CE: insert date 60 days fromdate of publication of this

docunent in the Federal Register]. Filing a petition for

reconsi deration by the Adm nistrator of this final rule does not
affect the finality of this rule for the purposes of judicial
review nor does it extend the time within which a petition for
judicial review may be filed, and shall not postpone the

ef fectiveness of such rule or action. This action nmay not be
chal l enged later in proceedings to enforce its requirenents. (See
section 307(b)(2).)

Li st of Subjects in 40 CFR Part 52

Envi ronnmental protection, Air pollution control,
| nt ergovernnmental relations, particulate natter, Reporting and

record keeping requirenents.

January 14, 2002

Dat ed:

/sl Wayne Nastri

Wayne Nastri
Regi onal Adm ni strator,
Regi on 9
Part 52, chapter I, title 40 of the Code of Federal

Regul ations i s anended as foll ows:

PART 52 — [ AVENDED]
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1. The authority citation for Part 52 continues to read as
fol | ows:
Authority: 42 U . S.C. 7401 et seq.
Subpart D - Arizona
2. Section 52.120 is anended by addi ng paragraphs (c)(99),
(100), (101), and (102) to read as foll ows:

§52. 120 ldentification of plan.

* * * * *

(c) * * *
(99) Plan revisions submtted on January 28, 2000 by the
Governor’ s desi gnee.

(1) I'ncorporation by reference.

(1) Maricopa County, Arizona.

(A) Residential Wodburning Restrictions O dinance adopted on
Novenber 17, 1999.

(100) Plan revisions submtted on February 16, 2000 by the
Governor’ s desi gnee.

(1) I'ncorporation by reference.

(1) Maricopa Association of Governnents, Maricopa County, Arizona.
(A) Resolution to Adopt the Revised MAG 1999 Serious Area
Particulate Plan for PM 10 for the Maricopa County Nonattai nment
Area (including Exhibit A) adopted on Septenber 14, 2000.

(2) Gty of Avondale, Arizona.

(A) Resolution No. 1711-97, A Resolution of the Cty Council of
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the Gty of Avondal e, Maricopa County, Arizona, To |nplenent
Measures in the MAG 1997 Serious Area Particulate Plan for PM 10
and 1998 Serious Area Carbon Monoxide Plan for the Maricopa County
Area (including Exhibit A) adopted on Septenber 15, 1997.
(B) Resolution No. 1949-99, A Resolution of the Cty Council of
the Gty of Avondal e, Maricopa County, Arizona, |nplenenting
Measures in the MAG 1998 Serious Area Particulate Plan for PM 10
(i ncluding Exhibit A) adopted on February 16, 1999.
(3) Town of Buckeye, Arizona.
(A) Resolution No. 15-97, A Resolution of the Town Council of the
Town of Buckeye, Maricopa County, Arizona, To |nplenent Measures
in the MAG 1997 Serious Area Carbon Mnoxide Plan for the Mricopa
County Area (including Exhibit A) adopted on Cctober 7, 1997.
(4) Town of Carefree, Arizona.
(A) Resolution No. 97-16, A Resolution of the Mayor and Comon
Council of the Town of Carefree, Arizona, To |Inplenment Measures in
the MAG 1997 Serious Area Particulate Plan for PM 10 and 1998
Serious Area Carbon Monoxide Plan for the Maricopa County Area
(i ncluding Exhibit A) adopted on Septenber 2, 1997.
(B) Resolution No. 98-24, A Resolution of the Mayor and Comon
Council of the Town of Carefree, Arizona, To |Inplenment Measures in
the MAG 1998 Serious Area Particulate Plan for PM10 for the
Mari copa County Area (including Exhibit A) adopted on Septenber 1,

1998.
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(C© Odinance No. 98-14, An Odinance of the Town of Carefree,
Mari copa County, Arizona, Adding Section 10-4 to the Town Code
Rel ating to C ean-Burning Fireplaces, and Providing Penalties for
Vi ol ati ons adopted on Septenber 1, 1998.
(5) Town of Cave Creek, Arizona.
(A) Resolution R97-28, A Resolution of the Mayor and Town Counci |
of the Town of Cave Creek, Maricopa County, Arizona, |nplenenting
Measures in the MAG 1997 Serious Area Particulate Plan for PM 10
and 1998 Serious Area Carbon Monoxide Plan for the Maricopa County
Area (including Exhibit A) adopted on Septenber 2, 1997.
(B) Resolution R98-14, A Resolution of the Mayor and Town Counci |
of the Town of Cave Creek, Maricopa County, Arizona, To |nplenent
Measures in the MAG 1998 Serious Area Particulate Plan for PM 10
for the Maricopa County Area (including Exhibit A) adopted on
Decenber 8, 1998.
(6) Cty of Chandler, Arizona.
(A) Resolution No. 2672, A Resolution of the Gty Council of the
City of Chandler, Arizona, To |Inplenment Measures in the MAG 1997
Serious Area Particulate Plan for PM 10 and 1998 Serious Area
Car bon Monoxi de Plan for the Maricopa County Area (including
Exhi bit A) adopted on August 14, 1997.
(B) Resolution No. 2929, A Resolution of the Gty Council of the
City of Chandler, Arizona, To |Inplenent Measures in the MAG 1998

Serious Area Particulate Plan for PM 10 (including Exhibit A
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adopted on Cctober 8, 1998.
(7) Gty of EI Mrage, Arizona.
(A) Resolution No. R97-08-20, Resolution To |Inplenent Measures in
the MAG 1997 Serious Area Particulate Plan for PM 10 and 1998
Serious Area Carbon Monoxide Plan for the Maricopa County Area
(i ncluding Exhibit A) adopted on August 28, 1997.
(B) Resolution No. 98-08-22, A Resolution of the Mayor and Commobn
Council of the Cty of EIl Mrage, Arizona, Amendi ng Resol ution No.
R98-02-04 To I nplenment Measures in the MAG 1998 Serious Area
Particulate Plan for PM 10 for the Maricopa County Area (including
Exhi bit A) adopted on August 27, 1998.
(8) City of Fountain Hills, Arizona.
(A) Resolution No. 1997-49, A Resolution of the Common Council of
the Town of Fountain Hills, Arizona, Adopting the MAG 1997 Seri ous
Area Particulate Plan for PM 10 and 1998 Serious Area Carbon
Monoxi de Pl an for the Maricopa County Area and Commtting to
Certain I nplementation Prograns (including Exhibit B), adopted on
Oct ober 2, 1997.
(B) Town of Fountain Hills Resolution No. 1998-49, Resolution To
| mpl ement Measures in the MAG 1998 Serious Area Particulate Pl an
for PM10 for the Maricopa County Area (including Exhibit A)
adopted on Cctober 1, 1998.
(9) Cty of Glbert, Arizona.

(A) Resolution No. 1817, A Resolution of the Common Council of the
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Town of Gl bert, Arizona, Authorizing the Inplenentation of the
MAG 1997 Serious Area Particulate Plan for PM 10 and 1998 Seri ous
Area Carbon Monoxide Plan for the Maricopa County Area and
Commtting to Certain Inplenentation Program adopted on June 10,
1997.
(B) Resolution No. 1864, A Resolution of the Common Council of the
Town of Gl bert, Arizona, |Inplenmenting Measures in the MAG 1997
Serious Area Particulate Plan for PM10 for the Maricopa County
Area (including Attachnent A) adopted on Novenber 25, 1997.
(C© Resolution No. 1939, A Resolution of the Common Council of the
Town of Gl bert, Arizona, Expressing its Conmtnent to | nplenent
Measures in the Maricopa Associ ation of Governnents (MAG 1998
Serious Area Particulate Plan for PM10 for the Maricopa County
Area and Conmmitting to Certain Inplenmentation Program adopted on
July 21, 1998.
(10) City of G endale, Arizona.
(A) Resolution No. 3123, A Resolution of the Council of the City
of dendal e, Maricopa County, Arizona, |nplenmenting Measures in
the MAG 1997 Serious Area Particulate Plan for PM 10 and 1998
Serious Area Carbon Monoxide Plan for the Maricopa County Area
(i ncluding Exhibit A) adopted on June 10, 1997.
(B) Resolution No. 3161, A Resolution of the Council of the City
of dendal e, Maricopa County, Arizona, |nplenmenting Measures in

the MAG 1997 Serious Area Particulate Plan for PM 10 (including
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Exhi bit A) adopted on Cctober 28, 1997.
(C© Resolution No. 3225, A Resolution of the Council of the City
of dendal e, Maricopa County, Arizona, |nplenmenting Measures in
the MAG 1998 Serious Area Particulate Plan for PM 10 (i ncluding
Exhi bit A) adopted on July 28, 1998.
(11) Gty of Goodyear, Arizona
(A) Resolution No. 97-604, A Resolution of the Council of the City
of Goodyear, Maricopa County, Arizona, |nplenmenting Measures in
the MAG 1997 Serious Area Particulate Plan for PM 10 and 1998
Serious Area Carbon Monoxide Plan for the Maricopa County Area
(including Exhibit A) adopted on Septenber 9, 1997.
(B) Resolution No. 98-645, A Resolution of the Council of the Cty
of Goodyear, Maricopa County, Arizona, |nplenmenting Measures in
the MAG 1998 Serious Area Particulate Plan for PM 10 (i ncluding
Exhi bit A) adopted on July 27, 1998.
(12) City of Mesa, Arizona
(A) Resolution No. 7061, A Resolution of the Gty Council of the
City of Mesa, Maricopa County, Arizona, to |Inplenment Measures in
the MAG 1997 Serious Area Particulate Plan for PM 10 and 1998
Serious Area Carbon Monoxide Plan for the Maricopa County Area
(i ncluding Exhibit A) adopted on June 23, 1997.
(B) Resolution No. 7123, A Resolution of the Gty Council of the
City of Mesa, Maricopa County, Arizona, to |Inplenment Measures in

the MAG 1997 Serious Area Particulate Plan for the Maricopa County
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Area (including Exhibit A) adopted on Decenber 1, 1997.
(© Resolution No. 7360, A Resolution of the Gty Council of the
City of Mesa, Maricopa County, Arizona, to |Inplenment Measures in
the MAG Serious Area Particulate Plan for the Maricopa County Area
(i ncluding Exhibit A) adopted on May 3, 1999.
(D) Odinance No. 3434, An Ordinance of the Cty Council of the
City of Mesa, Maricopa County, Arizona, Relating to Fireplace
Restrictions Amending Title 4, Chapter 1, Section 2 Establishing a
Del ayed Effective Date; and Providing Penalties for Violations
adopted on February 2, 1998.
(13) Town of Paradise Valley, Arizona
(A) Resolution No. 913, A Resolution of the Town of Paradise
Val l ey, to Inplenment Measures in the MAG 1997 Serious Area
Particulate Plan for PM 10 and 1998 Serious Area Carbon Monoxi de
Plan for the Maricopa County Area (including Attachnment 1) adopted
on Cctober 9, 1997.
(B) Resolution No. 945, A Resolution of the Mayor and Town Counci
of the Town of Paradise Valley, Arizona to |Inplenent Measures in
the MAG 1998 Serious Area Particulate Plan for PM10 for the
Mari copa County Area (including Exhibit A) adopted on July 23,
1998.
(© Odinance No. 454, An Odinance of the Town of Paradise
Val l ey, Arizona Relating to Grading and Dust Control, Amending

Article 5-13 of the Town Code and Section 5-13-1 Through 5-13-5,
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Providing for Penalties for Violations and Severability, adopted
on January 22, 1998.
(D) Odinance No. 450, An Odinance of the Town of Paradise
Val l ey, Arizona Relating to Grading and Dust Control, Adding
Section 5-1-7 to the Town Code Relating to O ean-Burning
Firepl aces, Providing for Penalties for Violations adopted on
Decenber 18, 1997.
(14) City of Peoria, Arizona
(A) Resolution No. 97-37, A Resolution of the Mayor and Council of
the Gty of Peoria, Arizona, to |Inplenment Measures in the MAG 1997
Serious Area Particulate Plan for PM 10 and 1998 Serious Area
Car bon Monoxi de Plan for the Maricopa County Area (including
Exhibits A and B) adopted on June 19, 1997.
(B) Resolution No. 97-113, A Resolution of the Mayor and Council
of the City of Peoria, Arizona, to |Inplenment Measures in the MAG
1997 Serious Area Particulate Plan for PM10 for the Maricopa
County Area and Directing the Recording of This Resolution with
the Maricopa County Recorder and Declaring an Energency adopted on
Oct ober 21, 1997.
(C© Resolution No. 98-107, A Resolution of the Mayor and Counci |
of the City of Peoria, Arizona, to Approve and Authorize the
Acceptance to | nplenment Measures in the MAG 1998 Serious Area
Particulate Plan for PM 10 for the Maricopa County Area adopted on

July 21, 1998.
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(15) Gty of Phoenix, Arizona
(A) Resolution No. 18949, A Resolution Stating the Cty's Intent
to I nplenent Measures to Reduce Air Pollution (including Exhibit
A) adopted on July 2, 1997.
(B) Resolution No. 19006, A Resolution Stating the Cty's Intent
to I nplenent Measures to Reduce Air Pollution (including Exhibit
A) adopted on Novenber 19, 1997.
(C© Odinance No. 4037, An Ordi nance Anmendi ng Chapter 39, Article
2, Section 39-7 of the Phoenix City Code by Addi ng Subsection G
Rel ating to Dust Free Parking Areas; and Anendi ng Chapter 36,
Article XI, Division I, Section 36-145 of the Phoenix City Code
Rel ating to Parking on Non-Dust Free Lots, adopted on July 2,
1997.
(D) Resolution No. 19141, A Resolution Stating the City's Intent
to I nplenent Measures to Reduce Air Pollution (including Exhibit
A) adopted on Septenber 9, 1998.
(E) Ordinance No. (4062, An Ordi nance Amending the Phoenix City
Code By Adding A New Chapter 40 "Environnental Protections,” By
Regul ating Fireplaces, Wod Stoves, and O her Solid-Fuel Burning
Devi ces and Providing that the Provisions of this Odinance Shal
Take Effect on Decenber 31, 1998, adopted on Decenber 10, 1997.
(16) Town of Queen Creek, Arizona
(A) Resolution No. 129-97, A Resolution of the Town Council of the

Town of Queen Creek, Maricopa County, Arizona to |nplenent
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Measures in the MAG 1997 Serious Area Particulate Plan for PM 10
and 1998 Serious Area Carbon Monoxide Plan for the Maricopa County
Area (including Attachnent 1) adopted on June 4, 1997.
(B) Resolution No. 145-97, A Resolution of the Town Council of the
Town of Queen Creek, Maricopa County, Arizona to |nplenent
Measures in the MAG 1997 Serious Area Particulate Plan for PM 10
for the Maricopa County Area (including Exhibit A) adopted on
Novenber 8, 1997.
(C© Resolution No. 175-98, A Resolution of the Town Council of the
Town of Queen Creek, Maricopa County, Arizona to |nplenent
Measures in the MAG 1998 Serious Area Particulate Plan for PM 10
for the Maricopa County Area (including Exhibit A) adopted on
Sept enber 16, 1998.
(17) City of Scottsdale, Arizona.
(A) Resolution No. 4864, A Resolution of the Gty of Scottsdal e,
Mari copa County, Arizona, To |Inplenment Measures in the MAG 1997
Serious Area Particulate Plan for PM 10 and 1998 Serious Area
Car bon Monoxi de Plan for the Maricopa County Area: Stating the
Council's Intent to Inplenent Certain Control Measures (including
Exhi bit A) adopted on August 4, 1997.
(B) Resolution No. 4942, A Resolution of the Scottsdale City
Council To Inplenent Measures in the MAG 1997 Serious Area
Particulate Plan for PM 10 (including Exhibit A) adopted on

Decenmber 1, 1997.



102
(C Resolution No. 5100, A Resolution of the Gty of Scottsdal e,
Mari copa County, Arizona, To Strengthen Particul ate Dust Contr ol
and Air Pollution Measures in the Maricopa County Area (including
Exhi bit A) adopted on Decenber 1, 1999.
(18) City of Surprise, Arizona.
(A) Resolution No. 97-29, A Resolution to Inplenent Measures in
the MAG 1997 Serious Area Particulate Plan for PM 10 and 1998
Serious Area Carbon Monoxide Plan for the Maricopa County Area
(i ncluding Exhibit A) adopted on June 12, 1997.
(B) Resolution No. 97-67, A Resolution to |Inplenent Measures in
the MAG 1997 Serious Area Particulate Plan for PM10 for the
Mari copa County Area (including Exhibit A) adopted on COctober 23,
1997.
(© Resolution No. 98-51, A Resolution to Inplenent Measures in
the MAG 1997 Serious Area Particulate Plan for PM 10 and 1998
Serious Area Carbon Monoxide Plan for the Maricopa County Area
(including Exhibit A) adopted on Septenber 10, 1998.
(19) Cty of Tenpe, Arizona.
(A) Resolution No. 97.39, A Resolution to |Inplenent Measures in
the MAG 1997 Serious Area Particulate Plan for PM 10 and 1998
Serious Area Carbon Monoxide Plan for the Maricopa County Area
(i ncluding Exhibit A) adopted on June 12, 1997.
(B) Resolution No. 97.71, A Resolution of the Council of the City

of Tenpe Stating Its Intent to Inplenent Measures in the MAG 1997
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Serious Area Particulate Plan for PM10 for the Maricopa County
Area (including Exhibit A) adopted on Novenber 13, 1997.
(C© Resolution No. 98.42, A Resolution of the Council of the Cty
of Tenpe I nplenenting Measures in the MAG 1998 Serious Area
Particulate Plan for PM 10 for the Maricopa County Area (including
Exhi bit A) adopted on Septenber 10, 1998.
(20) City of Tolleson, Arizona.
(A) Resolution No. 794, A Resolution of the Mayor and City Council
of the City of Tolleson, Maricopa County, Arizona, to |Inplenent
Measures in the MAG 1997 Serious Area Particulate Plan for PM 10
for the Maricopa County Area (including Exhibit A) adopted on
Oct ober 28, 1997.
(B) Resolution No. 788, A Resolution of the Mayor and City Council
of the City of Tolleson, Maricopa County, Arizona, |nplenenting
Measures in the Maricopa Associ ation of Governnents (MAG 1997
Serious Area Particulate Plan for PM 10 and 1998 Serious Area
Car bon Monoxi de Plan for the Maricopa County Area adopted on June
10, 1997.
(C© Resolution No. 808, A Resolution of the Mayor and City Council
of the City of Tolleson, Maricopa County, Arizona, |nplenenting
Measures in the Maricopa Associ ation of Governnents (MAG 1998
Serious Area Particulate Plan for PM10 for the Maricopa County
Area (including Exhibit A) adopted on July 28, 1998.

(D) Odinance No. 376, N.S., An Ordinance of the City of Toll eson,
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Mari copa County, Arizona, Amending Chapter 1 of the Tolleson City
Code by Adding a New Section 7-9, Prohibiting the Installation or
Construction of a Fireplace or Whod Stove Unless it Meets the
St andards Set Forth Herein, adopted on Decenber 8, 1998.
(21) Town of Wckenburg, Arizona.
(A) Resolution No. 1308, A Resolution To Inplenment Measures in the
MAG 1997 Serious Area Particulate Plan for PM 10 and 1998 Seri ous
Area Carbon Monoxide Plan for the Maricopa County Area (including
Exhi bit A) adopted on August 18, 1997.
(22) Town of Youngtown, Arizona.
(A) Resolution No. 97-15, A Resolution To Inplenent Measures in
the MAG 1997 Serious Area Particulate Plan for PM 10 and 1998
Serious Area Carbon Monoxide Plan for the Maricopa County Area
(i ncluding Exhibit A) adopted on Septenber 18, 1997.
(B) Resolution No. 98-15, A Resolution To Inplenent Measures in
the MAG 1998 Serious Area Particulate Plan for PM10 for the
Mari copa County Area (including Exhibit A) adopted on August 20,
1998.
(C Resolution No 98-05, Resolution Stating Intent to Wrk
Cooperatively with Maricopa County to Control the CGeneration of
Fugitive Dust Pollution (including Exhibit A), adopted February
19, 1998.
(23) Maricopa County, Arizona.

(A) Resolution to Inplenment Measures in the MAG 1997 Serious Area
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Particulate Plan for PM 10 and 1A998 Serious Area Carbon Mnoxide
Plan for the Maricopa County Area (including Exhibit A) adopted on
June 25, 1997
(B) Resolution to Inplenment Measures in the MAG 1997 Serious Area
Particulate Plan for PM 10 for the Maricopa County Area (including
Exhi bit A) adopted on Novenber 19, 1997.
(C© Resolution to Inplenment Measures in the MAG 1998 Serious Area
Particulate Plan for PM 10 for the Maricopa County Area (including
Exhi bit A) adopted on February 17, 1999.
(D) Resolution to Inplenment Measures in the MAG 1998 Serious Area
Particulate Plan for PM 10 for the Maricopa County Area (including
Exhi bit A) adopted on Decenber 15, 1999.
(24) Arizona Departnment of Transportation, Phoenix, Arizona.
(A) Resolution to Inplenment Measures in the MAG 1997 Serious Area
Particulate Plan for PM 10 and 1998 Serious Area Carbon Monoxide
Plan for the Maricopa County Area (including Exhibit A) adopted on
June 20, 1997
(B) Resolution to Inplenment Measures in the MAG 1998 Serious Area
Particulate Plan for PM 10 for the Maricopa County Area (including
Exhibit A) adopted on July 17, 1998.
(25) Regional Public Transportation Authority, Phoenix, Arizona.
(A) Resolution #9701, Resolution to Inplenment Measures in the MAG
1997 Serious Area Particulate Plan for PM 10 and 1998 Serious Area

Car bon Monoxi de Plan for the Maricopa County Area (including
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Exhi bit A) adopted on June 12, 1997.
(101) Plan revisions submtted on March 2, 2000, by the Governor’s
desi gnee.
(i) I'ncorporation by reference.
(1) Mari copa County Environmental Services Departnent.
(A)Rul e 310 amended on February 16, 2000.
(B)Rul e 310.01 adopted on February 16, 2000.
(102) Pl an revisions submtted on January 8, 2002, by the
Governor’ s desi gnee.
(i) I'ncorporation by reference.
(1) Maricopa County, Arizona.
(A) Resolution to Update Control Measure 6 in the Revised MAG 1999
Serious Area Particulate Plan for PM10 for the Maricopa County
Area (including Exhibit A) adopted on Decenber 19, 2001.
* * * * *

3. Section 52.123 is anmended by renoving paragraph (f)(i)and
addi ng paragraph (j) to read as foll ows:

8§52.123 Approval st atus.

* * * * *

(j)The Admi nistrator is approving the follow ng el enents of the
Met ropol i tan Phoeni x PM 10 Nonattai nment Area Serious Area PM 10

Pl an as contained in Revised Maricopa Association of Governnments

1999 Serious Area Particulate Plan for PM10 for the Mari copa

County Nonattainnment Area, February 2000, submtted February 16,
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2000 and Maricopa County PM 10 Serious Area State | nplenentation

Plan Revision, Agricultural Best Managenent Practices (BWMP), ADEQ

June 2000, submitted on June 13, 2001:

1. 1994 Base year em ssion inventory pursuant to Clean Ar
Act section 172(c)(3).

2. The Provisions for inplenmenting on all significant source
categories reasonably avail abl e control neasures (except for
agricultural sources) and best available control neasures for the
annual and 24-hour PM 10 NAAQS pursuant to section Clean Air Act
sections 189(a)(1)(c) and 189(b)(1)(b)).

3. The denonstration of the inpracticability of attainment
by Decenber 31, 2001 for the annual and 24-hour PM 10 NAAQS
pursuant to Cean Air Act section 189(b)(1)(A) (ii).

4. The denopnstration of attainment by the nost expeditious
alternative date practicable for the annual and 24-hour PM 10
NAAQS pursuant to Clean Air Act section 189(b)(1)(A) (ii).

5. The denonstration of reasonable further progress for the
annual and 24-hour PM 10 NAAQS pursuant to Clean Air Act section
172(c) (2).

6. The quantitative mlestones for the annual and 24-hour
PM 10 NAAQS pursuant to Clean Air Act section 189(c).

7. The inclusion of the nost stringent neasures for the
annual and 24-hour PM 10 NAAQS pursuant to Clean Air Act section

188(e) .
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8. The denonstration that maj or sources of PM 10 precursors
do not contribute significantly to violations for the annual and
24- hour PM 10 NAAQS pursuant to Clean Air Act section 189(e).

9. The contingency neasures for the annual and 24-hour PM 10
NAAQS pursuant to Clean Air Act section 172(c)(9).

10. The transportation conformty budget for the annual and
24- hour PM 10 NAAQS pursuant to Clean Air Act section
176(c).

11. The provisions for assuring adequate resources,
personnel, and |l egal authority to carry out the plan for the
annual and 24-hour PM 10 NAAQS pursuant to Clean Air Act section
110(a) (2)(B) (i).

4. Section 52.124 is anended by del eti ng paragraphs (b) and
(c).



